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FOREWORD

Osama BIN LADINS statement of October 7, 2001, dated the current troubles of
the Muslim world to cighty years before. It is likely that this refers to the demise
of the Ottoman empire and the abolition of the caliphate in 1924. So significant
has the demise of the caliphate been that Muslim political debates since then
have urgently focused on how to construct an Islamic state, or at least on how to
proceed with the Islamization of society. Although no firm consensus exists as to
what either entails, Islamic law is generally thought to be at the heart of the
modern Islamic project. If only Islamic law were implemented, it is argued, the
waywardness of Muslim socicties would be checked. This pious aspiration ob-
scures, however, a number of fundamental questions: Which parts of the shari’a
would be implemented? What relationship would Islamic law have to civil law?
Who would be the authoritative interpreters of the law?

Each of these issues is contentious, pointing to the symbolic and boundary-
setting dimensions of Muslim politics. The law itself becomes a symbol of
political rectitude but is predictably invested with variable meanings. Constitu-
tional debates over whether the shari‘a constitutes “a,” “the principal,” or “the
(sole)” source of law, such as has occurred in Egypt, point to underlying differ-
ences on the nature of the state itself. Secularists. official wlama, Islamists, and
the government put forward understandings of the term that suggest sharply
delineated visions of the future and programs of action. Nowhere is this more
powerfully seen than in the controversies over family or personal status legisla-
tion. Precisely because women are placed at the center of civic order, the law
governing marriage, divorce, and inheritance has often become the subject of
high politics. As sacieties seek ways to reconcile these differing interpretations,
lines—implicit and explicit—are drawn between the right and enjoined, and
the immoral and forbidden. Legal rules naturally formalize such distinctions,
but they also invoke tacit hierarchies of power and authority in Muslim soci-
eties. In Indonesia, the normally compliant religious officials protested when
the government attempted a substantial reform of family law. The objection
may have been cast in legalistic, even moralistic, terms, but it was clear that
the wlama regarded the government’s position as an encroachment on their
prerogatives.

In some circles, the shari'a has acquired the reputation of being tradition-
bound or inflexible, yet, as the above suggests, the politics of Islamic law is
anything but static. It is integral to the ongoing social construction of authority
in Muslim societies. Contenders for authority manipulate law as a symbol of
the constancy of faith, but this contention in the long term is also constitutive of
normative regulative patterns; the law represents a religiously validated order,
but also allows for evolution. Moreover, what makes up “legal” conduct, while
ostensibly prefigured in the classical ethical and legal teachings of Islam, is
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subject to modification. The reality of “Islamic la s often, in fact, far from
the Weberian image of gadi-imposed, conservative Jjudgment.

By taking us into the workings of Islamic courts in contemporary Malaysia,
Michael Peletz convincingly documents this legal dynamism. Rather than ap-
pear as neutral instituti the courts are th Ives caught up in the related
p s of self- i religious and social-
economic transformations. Islamic law and its apparatus emerge as part of a
rationalized Islam—a concrete arena of activity and dispute—that, inevitably,
becomes a critical component of the search for authenticity. Two important
features of the search emanate from this rich ethnographic study. First. as all
appears to be in dizzying flux, the need for apparent and strong goalposts is
keenly felt. Islamic courts may well seem to provide these bearings, particularly
as they are associated with a strong state, but they too are resisted and
challenged.

Second, the boundaries between permissible and impermissible conduct, the
and “unsaid,” are debated anew. On the one hand, new standards of
“criminality,” particularly in sexual and gender matters, have risen whereby the
Mahathir regime seeks to impose conform ty and control dissent. On the other
hand, Islamic courts are active agents of social change. Far from being anti-
quifted and out of touch, Islamic courts are helping to make a “modern™ Ma-
laysia in which an urban Malay middle class is privileged over other groups,
and individualism, largely unil i y. is 1. Women especially have
found in Islamic courts a forum in which to advance some of their claims while
subverting anticipated understandings of their own and men’s social roles. In so
doing, they often compel men and the state to accord them greater respect, but
recent controversies over homosexuality are a reminder that social tolerance is
constructed and variable. The manipulation of Islam from the top—whether by
the secular branches of the government or the courts—has the ironic long-term
effect of ing the re-imagination of iath life, even as it, expect-
edly, consolidates state power.

This volume speaks to the larger concerns of civic life that go beyond the
particular case of Malaysia. Like other books in this series, Islamic Modern:
Religious Courts and Cultural Politics in Malaysia assesses the potential for the
opening of public space in Muslim societics. It is compelling in its argument
that there is a “cultural logic” of negotiation and persuasion that becomes en-
capsulated in the Islamic judicial process. Far from being an inherent bar to
civil society development, then, these courts are an ineluctable part of an uncer-
tain, though conceivably liberalizing, process. Much, as always, depends on the
state, but Michael Peletz has p a vivid depiction of cul ded

ibilities. His sub i ibution is to demystify Islamic law and insti-
tutions, highlighting their connections to an official modernizing program as
well as their ability to induce consequential social and cultural change.

James Piscatori
Dale F. Eickelman
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NOTE ON SPELLING TERMINOLOGY,
AND CURRENCY

THROUGHOUT THE TEXT I introduce various Malay terms, most of which I have
spelled in accordance with the conventions of “standard Malay,” as set out in
Awang Sudjai Hairul and Yusoff Khan's Kamus Lengkap, 3R ed., [1977] 2000.
Such spelling conventions are not always followed in contemporary Malaysia;
carlier practices still prevail in some cases, especially with regard to the render-
ing of places and honorifics, people’s names and titles, and certain aspects of
Islamic law and religion. Many Malay terms relevant to Islamic law and reli-
gion derive from Arabic, but in most instances I do not provide the Arabic
origin or equivalent. When quoting historical, published, or official sources, 1
retain the original spelling, which is sometimes at variance with standard
Malay. For example, kadi (Islamic judge or magistrate) sometimes appears in
historical and contemporary sources as kadzi., gadi, and so on, just as syariah
(Islamic law) is occasionally rendered as syariat, shari’a, shari’ah, shariah, etc.
Since Malay nouns do not usually change for the plural, the term kedi can refer
cither to a single Islamic judge or to two or more such judges. Both in the
Malay language and in this book the intended meaning is clear from the context
of the discussion. Readers unfamiliar with the Malay language may find it use-
ful to consult the glossary of frequently used Malay terms.

The Malaysian unit of currency is the ringgir. One ringgit (M$1) was worth
approximately US $0.46 at the time of my 1978-80 fieldwork and US $0.39
during my 198788 fieldwork. Sub years wi extreme fl i
in the value of the ringgit, which was pegged to the US dollar in fall 1997,
From that time through this writing (October 2001) one ringgit has been worth
approximately US $0.26.




INTRODUCTION

THis BOOK WAs moving toward publication when the World Trade Center and
the Pentagon were subject to the attacks of September 11, 2001, that resulted in
the deaths of more than 3,000 civilians, damage to the American economy
currently estimated to be at least in the hundreds of billions of dollars, and
terrible losses and disruptions of other kinds that ramified throughout the nation
and the world. In the hours, days, and weeks following these horrific tragedies,
politicians as well as religious leaders and media figures in the United States
consistently directed the attention of Americans and others to an extremist
fringe group of Muslims (the Al Qaeda network) that understandably engages
the imagination and emotions and thus makes for captivating copy. One of the
many questions we must ask. however, is whether the images and symbols of
Islam presented to us in connection with the awful events of September 11 are
in any way rep ive of the i practices, or irati of the
world’s Muslim community in its entirety, which numbers over one billion peo-
ple, or even a majority or numerically significant minority of Muslims in the
world. It is well to bear in mind that Muslim (and other) leaders worldwide
condemned the attacks as barbaric and unequivocally beyond the pale of Islam,
as did large numbers of “ordinary Muslims” throughout the world. And many
ordinary Muslims offered prayers, observed moments of silence, or held candle-
light vigils for those who lost their lives or suffered other tragedy.' These reac-
tions alone make clear that there is far more variability and diversity in the
world’s Muslim community than is suggested in most venues of contemporary
American culture and that areas of common ground and precious opportunities
for meaningful dialogue clearly exist.

For a variety of reasons it will not be easy for politicians in America and
elsewhere to establish or maintain constructive dialogue of the sort necessary to
help create a safer, saner, or more sustaining world. One reason for this, though
certainly not the only one, is that the thrust and specifics of U.S. policies to-
ward the Muslim world reflect not merely the understandings and agendas of
sometimes well-informed national leaders and their advisors, but also pressures
from congressional leaders and the American public, distressingly large num-
bers of whom are ill informed about and unabashedly hostile to Islam (Gerges
1999). It is no exaggeration 1o say that especially with the winding down of the
cold war and the collapse of various socialist regimes in the former Soviet
Union and elsewhere, the world’s Muslim communities and their religious tra-
ditions have come to be defined in the minds of Americans and Westerners
generally as the major threat to world order and security. This is obvious from
the way Hollywood films represent Islam in its entirety as a transnationally
conspiratorial menace 1o Western (especially Christian) bodies and minds and
to all that they hold dear and sacred. Contemporary television, print media, and
popular literature alike are also saturated with images depicting virtually all
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Muslims as swarthy terrorist bombers, ragtag mountain-dwelling “soldiers of
God." sclerotic bearded mullahs, dour albeit capricious jurists of the “hanging
judge” variety, or veiled, cloistered women who are subject to compulsory geni-
tal mutilation, polygynous unions, and other patriarchal exce: and misogy-
nist perversions. That said, imagery of this nature has a long established gencal-
ogy in modern European literature and elsewhere and is in certain respects
nothing new (Southern 1962; Said 1978, 1993; Daniel 1993; Caton 1999). Such
should be readily apparent from the ninth-century European view that “the rule
of Islam was a p ion for the final of Antichrist,” coupled with
the fact that in “a Crusading appeal of 1213, addressed to every part of Europe
except Spain, [Pope] Innocent 111 expressly identifies Mahomet with the Beast
of the Apocalypse.” The theme of Islam as the principal threat to world order

and security is also evident from the “civi bedded in
the 'y writings of dingly high-profile public i and
presidential advisors like Samuel Huntington (1996), who, much like the media
and the culture at large, p a lithic, eternally unchanging, and oth-

erwise essentialized Islam that transcends both time and place.

Many myths pertaining to Islam have been debunked by scholars engaged in
regearch on cultural and geopolitical areas beyond the gaze of conventional
Orientalist studies, such as South and Southeast Asia, home to more than half
of the world's Muslim population (sce, for example, Bowen 1993; Eickelman
and Piscatori 1996; Lawrence 1998; Hefner 2000). Needless to say, however,
much work remains to be done. Indeed, one could plausibly argue that some of
the recent scholarship on Islam in Asia has inad ly i d
to an essentialization of Islam that is in some ways similar to what one finds in
American culture and the West at large. This argument is not as far-fetched or
as ungenerous as it sounds, especially when one stops to consider the outpour-
ing of scholarly interest in movements that involve what is variously referred to
as the “resurgence" or “revitalization” of Islam (for example, Peacock 1978;
T. J. 8. George 1980; Nagata 1984; Madale 1986; Husin Mutalib 1990; Abaza
1991; Evers and Siddique 1991; Nash 1984, 1991: cf. Fischer 1980; Ali Hillal
Dessouki 1982; Bakhash 1984; Munson 1988; Hiro 1989). It is generally well
known that these movements entail resistance of various kinds and, no less
important, that studies of resistance have captured the scholarly imagination to
the point where they have become a major academic industry. What is not
sufficiently emphasized in the flurry of recent scholarship is the fact that those
involved in movements of the sort at issue here typically make up a small
minority of the population of the countries in which they exist. One conse-
quence of this critical oversight is that we are left with the erroneous impres-
sion that the entire Muslim population of Southeast Asia is centrally involved in
the resurgence, or at least squarely behind it. More generally, the literature
provides little sense of the range of variation as regards what it means to be a
Muslim in present-day Southeast Asia and for the most part does not address
the parative or th ical implications of such variation."

These latter are icularly true of the li on N ia. A
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good deal of scholarly attention has been devoted to Malaysia’s Islamic re-
surgence and state-sponsored efforts to promote or reactualize Islam (see, for
example, Kessler 1980; Muhammad Abu Bakar 1981, 1987; Shamsul A. B.
1983, 1997; Nagata 1984; Milner 1986; Chandra Muzaffar 1987: Zainah Anwar
1987; Banks 1990; Nash 1991; Jomo K. S. and Ahmad Shabery Cheek 1992;
Husin Mutalib 1993; Sharifah Zaleha Syed Hassan 2000). To date, however,
scholars have largely neglected to consider how the resurgence, along with state
initiatives to bolster Islam, have affected Malaysia's Muslim population as a
whole. Similarly, scholars have focused relatively little attention on the culture,
operations, and overall political economy of Malaysia’s Islamic legal system.*
This is especially surprising and for two related reasons. First, Ma-
laysia’s Islamic courts are critical sites in the creation and policing of new
Malay-Muslim families and subjectivities that state policies have singled out as
the basis for a modemn-day citizenry and national polity that will hopefully be

iti i and otherwi: both in South Asia and glob-
ally. Second, the Islamic courts are key sites in struggles involving ethnic and
religious groups, social classes, political parties, and many others with a major
stake in defining the role of Islam with respect to the maintenance of sover-
eignty and the achievement of modernity and civil society in an age of ever-
increasing globalization.

In the latter connection I should perhaps be more explicit. An important
reason to conduct research on institutions such as Islamic courts that are both
highly localized and si y implicated in the global circulation of legal
and other discourses is that such research can help ground by instantiation and
ideally advance the oftentimes highly abstract discussions and debates that have
developed in recent years on various aspects of Islam and modernity, globaliza-
tion, sovereignty, and “Asian values.” Some of the current anthropological writ-
ing on these topics is highly provocative and insightful and in some Tespects
brilliant. In another context’ I have used such language to describe Aihwa
Ong's Flexible Citizenship: The Cultural Logics of Transnationality (1999),
which, as Ashraf Ghani notes on the book’s back cover, is “remarkable in its
theoretical . . . breadth . . . and for its redefinition of analytic terrain and . . .
new directions of research.” But I also have to acknowledge that as an anthro-
pologist, I am at times frustrated by Flexible Citizenship in much the same way
that I am ionally fru by the ip of Arjun Appadurai (1996).
I say this because their great strengths i ing, such works i
err on the side of being “ethnographically thin” when it comes to doing one of
the most valuable things that anthropologists are ideally suited to do. I refer
here to our capacity to provide “thickly descriptive” accounts of the inter-
penetration of local, regional, national, and global dynamics—of the ways that
different schemes of Islamic modernity, “Asian values,” and “good governance,”
for example, are played out in local and contingent arenas “on the ground.”

This book provides “thickly descriptive” accounts of the culture and political
economy of Malaysia’s Islamic courts and various developments bearing on
Islam in Malaysia since the late 1970s. It analyzes the ways Islamic magis-




4 INTRODUCTION

trates, religious leaders, public intell Is, and other ically situated so-
cial actors incorporate, put into practice, and at times effectively subvert state
policies and directives concerning Islamic law and other aspects of Islam. It
also examines the framing and unfolding of dlﬂercm (ypes of disputes (variably

cast in local, list, and/or se); the cultural logic of
judlClu[ discretion; the creation of new legal orders; the history and politics of
in both the instituti and culwral senses of the term; and

the ways that these and other ph il to—or,
i the i of ity and civil society in an age of cver—

increasing globalization.

This study owes a great deal to the interpretive anthropology of law devel-
oped by Clifford Geertz (1983a), Lawrence Rosen (1980-81, 1989a, 1989b),
and others who have been concerned with law primarily as a system of symbols
and meanings. 1 also build on traditions of political and legal anthropology,
cultural studies, subaltern studies. and feminist scholarship that view law as
both a resource and a constraint that figures into the elaboration of discourses in
a multitude of doxical ictory, and unii ded ways (for example,
Bourdieu 1977, 1984: Foucault 1977, 1978, 1980: Comaroff and Roberts 1981:
§gott 1985, 1990, 1998: Chakrabarty 1988; Starr and Collier 1989; Conley and
O'Barr 1990; Merry 1990: Lazarus-Black and Hirsch 1994; Hirsch 1998; Dirks,
Eley, and Ortner 1994; Guha 1994; Eickelman and Piscatori 1996). I emphasize
the importance of incorporating analyses of transnational events and processes
into my study, and of attending to religious and secular courts as key sites in
the reproduction and transformation of symbols and meanings of nationhood
and cultural citizenship as well as mutually determined identities framed in the
symbols and idioms of kinship/gender, race, and class. As such, I devote special
attention to the processes by which litigants, legal experts, and others attempt to
construct persuasive narratives and otherwise use the law not only in the cre-
ation, distribution, and transmission of knowledge, power. and meaning but also
in their efforts to bring about cultural cleansing. alternative forms of Kinship/
gender, sexuality, and sociality, and new societies as a whole. I also bring into
focus the variable ways in which groups of Muslims deal with social differen-
tiation, religious division, and ideological divers including relations with
non-Muslims and tensions between the sensibi
tional elites on the one hand and those ciated with “ordinary Muslims”
(and/or national popular culture) on the other. This involves analyses of dispute

and conflict ion; the cultural logic of judicial process; the
role of law in reproducing and transforming systems of inequality associated
with kinship/gender, race, and class; and the options available to people when
the courts and other legal institutions that have jurisdiction over them fail to
protect their rights and interests.

More generally, I seck to enhance our understanding of Islam, law, and cul-
tural politics in lwo ways. First, I provide ethnographic, historical, cross-cul-
tural, and ives on recent devel in Islam and laws
concerning Islam in the mpldly shifting landscapes of a ically imp
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region of the contemporary Muslim world. Second, I attend to the ways in
which the contestations over symbols and meanings in Malaysia and other soci-
eties are informed by and in turn inform patterns of political and economic
relations among the various groups and classes making up such societies—in
short, what I have elsewhere referred to as “the political economy of contested
symbols and meanings” (Peletz 1996).

Conceming the first of these general objectives I would emphasize that the
Malaysian case is of much greater significance than the country’s territorial
expanse (329,573 square ki and d ic girth (approxi 1
23,263,600 million people) might suggest at first glance.® One reason for this is
that Malaysia is among the most prosperous of the “non-Confucian” Asian ti-
gers and has also sustained a pace of rapid development that is probably second
to none in the Muslim world. Another is that Malaysian Prime Minister Ma-
hathir Mohamad, far more than any of his predecessors, has successfully pro-
jected both the Malaysian case and his i ideas on political i
modernization as an emulable model for other regions of the world; he has
frequently claimed, for example, that the Malaysian model is a viable, indeed,
preferred altemative to Western-style devel, in other Musli jority
nations and in much of the southern hemisphere as a whole. Such claims have
been well received in many quarters, both at home and abroad. Very much
related to the warm reception accorded them, and to my assertion that the Ma-
laysian case is of deep, broadly generalizable significance, is that in the course
of a mere generation or so Malaysia has catapulted itself into the slender ranks
of Muslim countries with appreciable middle classes and burgeoning if still
precarious civil societies. Circumstances such as these help explain why Ma-
laysia has become a locus of nationali ional, and academic di:

ing “Muslim ities,” “Asian d ities,” and * i mo-
dernities” generally (see, for example, Ong and Nonini 1997; Ong 1999a; see
also Eickelman and Piscatori 1996: Rofel 1999; Englund and Leach 2000:
Hefner 2000).

Of further relevance here is that many of the diverse organizations associated
with Malaysia's Islamic (the dakwah ) are embroiled in
struggles with different groups of national elites concerning the role, scope, and
force of Islam in Malaysia's modernity project. So, too, is the main Islamic
opposition party (PAS), which, like certain dakwah groups, seeks the imposition
throughout the land of Islamic law and the creation of an Islamic state. Also
centrally involved or at least directly implicated in such struggles are activist-
oriented Muslim feminists (such as Sisters in Islam), many of whom reject
PAS-style Islamization as misguided; and “ordinary Muslims” (or “ordinary
Malays™; the two terms are used here interchangeably) who are not in the fore-
front of contemporary religious or political developments but are among the
more cnduring targets of resurgents’ efforts at cultural cleansing. Ordinary
Muslims make up the majority of the Muslim population and are clearly most
directly affected by the changes in procedural and substantive law that have
occurred or are sought in the Islamic courts. The more germane points to note
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for present purposes are the pluralistic nature of Malaysian Islam and the unset-
tled and highly contested nature of the Islamic courts and their role in moder-
nity in contemporary Malaysia.

BACKGROUND AND CONTEXT

Travel broch and academic treatises frequently describe Malaysia as “the
crossroads of Asia." This is partly because of Malaysia’s strategic location
along the waterways that have long facilitated the flow of people, ideas, and
goods among China, India, the Middle East, and points far beyond (see map 1).
Another (related) reason has to do with the rich cultural diversity of the various
ethnic groups living in Malaysia. The ethnic mosaic is usually discussed in
terms of four major categories. “Malays,” all of whom are Muslims, constitute
50.8 percent of the total population; “Chinese,” who are usually described as
practicing a syncretic blend of Buddhism, Confucianism, and Taoism, make up
26.3 percent; “Indians,” most of whom are Hindus (though some arc Sikhs,
Rl:cn Christian), account for about 7.4 p«.rccnl and “Others,” including hill-
elling aborigines following animist tradi i etc., make up the
remaining 15.5 percent.” The legal system is frequently glossed as pluralistic to
highlight the diversity and variegated provenance of its three major traditions of
law (hukum): Malay customary law (hukum adar), which pertains to Malays;
Islamic law (hukum syariah), which is relevant to Malays and all other Muslims*
albeit to a limited range of their affairs; and third, national (statutory) law,
sometimes referred to as government law (hukum kerajaan), introduced by Brit-
ish colonists in the nineteenth century, which bears on all citizens and others in
Malnysm Malaysia's pohucal mcmuuons include a system of parliamentary
y and a hy, much like the British system on
which it is modeled. They also include an indigenous (Malay) polity of pre-
colonial origin, which has been stripped of most of its power but is nonetheless
formally intact.

All Malays speak the Malay language, identify themselves as Sunni Muslims
who adhere to the Shafi'i legal school of Islam, and order various aspects of
their social relations in accordance with a body of social and cultural codes
glossed adar. English translations of the term adar have included “tradition,”
“custom,” and “customary law,” but none of these or any others that come to
mind adequately convey the cultural meanings. moral force, or social relevance
of adat as a unifying, broadly hegemonic construct. Suffice it to say that the
concept of adat refers to “something half-way between ‘social consensus and
moral style'" (Geertz 1983a: 185), is a core or key symbol in many areas of
Malay society and culture, and has ethnographic analogs in the Chinese notion
of Dao and the aboriginal Australian notion of the Dreamtime.

The concept of adat symbolizes important similarities among all Malays, but
it also highlights some significant contrasts, for there are two major variants of
adat in the Malay Peninsula (also known as West Malaysia; see map 2), which
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Map 1. Malaysia and Surrounding Regions

is where most Malays live. The first, referred to as adat perpatih, is found
primarily among Malays in the state of Negeri Sembilan, the Naning district of
Melaka, and a few other enclaves scattered nbout lhc Pcmnsula It is associated
with a social ization usually d ilineal as it includes
descent units of matrilineal design, which reflect the Minangkabau (West Su-
matran) ancestry of the area’s earliest permanent settlers. The second, known as
adat temenggung, prevails among Malays living in most other regions of the
Peninsula and is linked with a social structure usually referred to as bilateral (or
cngnahc).

One of the most ly d truisms in the li on the region
is that ethnic distinctions and i in ia are infused with far-
reaching religious, political, zmd economic significance and have been exacer-
bated by 7 of the p lonial This is most

evident with the New Economic Pohcy (NEP) lmplemcmcd in 1971, which
sought to eradicate poverty among all Malaysians and to “restructure society”
by undermining the material and symbolic connections between ethnic catego-
ries on the one hand and economic standing and function on the other. By
aiming its policies at enabling the p i rural and agricultural Malays
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Map 2. The States of West Malaysia

to “catch up” economically with Chinese and Indians, the government has
placed tremendous emphasis on “race” (on being a Malay or a non-Malay) as a
criterion in allocating government loans and subsidies and other scarce re-
sources (university scholarships, contractor’s licenses, start-up funds for busi-
nesses, and so forth). These policies have heightened the awareness of distinc-
tions between Malays and non-Malays and made them all the more politically

and economically salient.

The NEP has also exacerbated class antagonisms within the Malay commu-
nity. Although its policies have helped create a Malay middle class and have
enriched some Malays substantially, those policies have left other Malays no
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better and in some cases much worse off than before. Reactions to the NEP
have taken many forms, including active and passive resistance to the Green
Revolution implemented as a key feature of the NEP in many areas and dis-
affection from the central clique of the ruling political party and from the party
in its cnlu:ly (Kessler 1980; Scott I985 Shamsul A. B. 1986).

Di: ion with the g o ity and with the
NEP in particular has further sxgmhcancc because it is among the many factors
fueling Malaysia's Islamic resurgence, known as the dakwah movement. The
term dakwah means to invite or call one to the Islamic cause, or to respond to
the invitation or call (see Nagata 1984; Shamsul A. B. 1997), hence missionary
work, including making Muslims better Muslims. The resurgence is usually
said to date from the late 1960s or early 1970s, even though it is most appro-
priately viewed as an outgr of carlier in Islamic nationali
and reform, such as those associated with the Kaum Muda (Young Group)
muvemunl of thc 1920s and 1930s (Roff 1967). The Kaum Muda movement
was gl 2! . but it was ani nnd ined in part by the
activities and orgnmmuom ol' Muslims in Ind and
The same is true of dakwah, which has been inspired in part by Islamist groups
and Islamic revivalism in Indonesia, Pakistan, Egypt, Libya, and other parts of
the Muslim world.

Most scholars approach the resurgence as a response, indeed, a form of resis-
tance, to one or more of the following analytically related and culturally inter-
locked sets of d The first devel concerns the postcolonial
state’s Western-oriented modernization policies (noted above), which entail a
heavily interventionist role for the state with respect to economic planning,
distribution, and capitalist processes as a whole. These policies are widely seen
as contributing to Malaysia’s di on foreign (parti ly Western)
capital; 1o the economic success of Chinese and Indians relative to Malays; and
1o upper-class corruption as well as deracination and moral and spiritual bank-
ruptey ghout the Malay ity. The second Js involves the
simultaneous shifting and hardening of class interests and animosities, espe-
cially between the newly emerged middle class and an entrenched (aristocratic)
ruling class. The third is the ti ing of ethnic daries, par-
ticularly those separating Malays and Chinese. These boundaries have become
increasingly salient in recent decades, owing in no small measure to NEP-era
(1971-90) practices highlighting race in the allocation of scarce and highly
prized government resources. The NEP is commonly regarded as having en-
couraged a certain cultural assertiveness—some would say chauvinism—
among Malays (Chandra Muzaffar 1987 Zainah Anwar 1987). This cultural

ss is ially d as regards Islam, the practice of which,
along with 5peukmg the Mnlay language and observing Malay “custom” (adar),
is a defining feature and increasingly the key symbol of Malayness. More
broadly, whatever else the dakwah movement is, scholars generally view it as a
powerful vehicle for the articulation of moral opposition to g devel-

opment policies, itional as well as class other ethnic
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groups, or some combination of these or related phenomena (see Kessler 1980:
Nagata 1984; Milner 1986; Chandra Muzaffar 1987; Zainah Anwar 1987; Mu-
hammad Abu Bakar 1987; Husin Mutalib 1993).

Dakwah organizations are highly diverse and their objectives are in certain
respects mutually incompatible. However, they all share an overriding concern
to revitalize or reactualize (local) Islam and the (local) Muslim community by

stronger i to the hi of the Quran and the hadith
to effect a more Islamic way of life (din). The main orgammlmns have included
the following: Darul Arqam, a I, land-bas: ization that enjoined

its members to emulate the life of the Prophet and that strove for economic self-
sufficiency (it was banned by the government in 1994); ABIM (Angkatan Bcll.\
Islam Malaysia, the Malaysian Islamic Youth O ization), which

formal education and is extremely popular among university students, former
student leaders, and youth generally, and encourages lobbying efforts, active
participation in party politics, and otherwise “working within the system.”
though it is also suspected by the government of “socialist leanings” (Kessler
1980: 9); and PERKIM (Pertubuhan Kebajikan Islam Malaysia, the Malaysian
Islami Wcl[an: and issionary A iation), a d if not conservative
charitable i by the geared toward assisting
recent converts to Islam.

Also worthy of mention here is PAS (Parti Islam Se-Malaysia, the Pan-
Malayan Islamic Party), the major (Malay) opposition party, which has a de-
cidedly populist orientation and has been a key player in Malaysian politics
since shortly after its formation in the early 1950s (Kessler 1978; Safie bin
Ibrahim 1981; Firdaus Haji Abdullah 1985). Strictly speaking, PAS is not part
of the dakwah movement, though many of its objectives are espoused by some
segments of the movement. The most basic of these abjectives is the creation of
an Islamic state with the Quran and the sunnah as its constitution.

The relationships between the various segments of the movement and the
state merit carcfu] conildcmnon for they have fueled many of the political and
religious d: S of p y Malaysia. As far as most
scholars are concemed, Darul Arqam and PERKIM have never posed appreci
ble threats to the state (the government ban on Darul Argam in 1994 notwith-
standing). But ABIM and PAS clearly have, particularly since their leaders have
on numerous occasions publicly charged that the ruling party (UMNO, the
United Malays National Organization) has failed to safeguard the interests and
well-being of the Malay community, especially with regard to Islam. PAS in
particular has also claimed that the ruling party has sold out to local Chinese
and Indians, as well as foreign capitalists, all of whom are said to have contrib-
uted both to Malaysia’s underd P and ongoing on foreign
markets and to its decadence and spiritual bankruptcy.

In such a religious and political climate the ruling party has to work overtime
to validate its Islamic credentials—relegitimize the party and the state—and
thus co-opt, or at least undercut, both the Islamic resurgents and the opposition
party. This means going forward with its own far-reaching but ultimately rather

|
|
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moderate Islamization program, which is si ly both a of
the dakwah phenomenon and a key factor in its promotion along certain lines.
This program to “out-Islamicize” the opposition, which does at times have
those qualities of an arms race that Gregory Bateson (1936), in a very different
context, referred to as “schismogenesis,” has included: the creation of an inter-
national Islamic university. an Islamic research center, and a nationwide system
of Islamic banking and insurance; the sponsoring of a plethora of Islamic semi-
nars and conferences; the building and refurbishing of prayer houses and
mosques; and last but not least, the passage of myriad legislative measures
bearing on Islam and Islamic law specifically. Broadly speaking, these moves
have succeeded in undercutting PAS and ABIM and in retaining the support of
urban middle-class Malays who constitute the segment of the population most
responsive to dakwah appeals. But they have also seriously alienated non-
Malays, who make up nearly half of Malaysia’s multiethnic population, and
they have intensified ethnic antagonism. Indeed, Chinese and Indians see the
Islamic resurgence as an overtly political movement with strong xenophobic
overtones bent on eroding the rights and privileges of non-Muslims and subject-
ing them to the dictates of Islam. More important, these measures have also
clearly alienated significant numbers of ordinary, especially rural, Malays, who
perceive them as direct attacks on their basic values and key features of their
cultural identities.

These, then, are some of the dynamics that inform the roles and operations of
the Islamic courts as well as the ways they are viewed by different segments of
the Malaysian population. Needless to say, many of these same dynamics in-
formed my research experiences in the field.

METHODS

Since the late 1970s I have conducted approximately two and a half years of
fieldwork and archival research in Malaysia; I have also spent about six weeks
studying archival collections from the colonial era that are housed in British
institutions in London and its environs (the Public Records Office, the British
Museum, the School of Oriental and African Studies, etc.). Almost all of the
fieldwork and archival study in Malaysia was carried out in the Malay language
(bahasa Melayu, also referred to as “Malaysian™ [bahasa Malaysia)), which 1
studied at various universities in the United States before going to the field.
Much of the early research focused on Malays residing in the state of Negeri
Sembilan, located in West Malaysia. The first period of research involved
twenty months of fieldwork and archival study from 1978 to 1980; it concerned
patterns and dynamics of social organization from 1830 to 1980 and focused on
the transformation of kinship and property relations in the face of British colo-
nialism (1874-1957), modern market forces, and Islamic nationalism and reform.

In the years following my initial research, I completed a book" and a number
of articles on kinship, property, and social history in Negeri Sembilan, with
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particular emphasis on the district of Rembau." In preparing both the book and
the articles, I realized the value of ing my perspectives by ducti
additional research on topics that I had initially and. in retrospect, mistakenly
viewed as more or less separate and distinct from the domains of kinship and
social structure. I realized, for example, that I knew a fair amount about gender
roles and the autonomy of women but that I had a relatively limited understand-
ing of “underlying” issues, such as the way Malays in Negeri Sembilan and
other parts of the Peninsula rep or " not only similarities and
differences between males and females, but also gender inequality and domina-
tion. I also recognized that 1 needed to gain a better understanding of meaning
and i of the ways ions of gender varied according to context
and situation, and of the political economy of symbols and i
Similarly, though I was fairly knowledgeable about continuity and change in
norms and laws concerning property relations, marriage, divorce, and related
matters, I did not know much about the ways individual litigants and legal
specialists deal with property and inheritance issues and various types of dis-
putes in the local Islamic courts and in Malaysia’s pluralistic legal system as a
whofE. Nor was I familiar with the cultural logic of judicial process or the ways
the state uses the courts to effect social control and sociocultural change.

I subsequently designed a program of research concerning legal procedures,
especially the handling of disputes within the Islamic legal system. The pro-
posed research would enable me to collect data both on the relevant legal and
political issues and on topics of gender, since the Islamic courts are one of the
principal arenas in which gender differences and inequalities are institu-
tionalized and given formal, state-sanctioned backing. I took a leave of absence
from Colgate University during the 1987-88 academic year to conduct field
research on this project. The research, which extended over a period of nine
months, was carried out mostly in the Rembau district of Negeri Sembilan,
though [ also spent some of my time in the neighboring, predominantly urban
district of Seremban, which includes the state capital of the same name, and in
Kuala Lumpur, the federal capital, to acquire a broader perspective. In conduct-
ing this research 1 was struck both by the ways in which court officials and
litigants alike invoked contrasting representations of gender (and kinship) in
their interpretations of the cases in which they were involved, and by the deeply
perspectival nature of cultural ledge. Since an undy ing of these lat-
ter issues is a prerequisite for a proper analysis of the cultural logic of judicial
process, I decided to write up the material on gender before embarking on a
separate monograph on the Islamic courts.”

Elsewhere I have provided detailed descriptions of the research methods em-
ployed during the two major periods of fieldwork that I have undertaken (Peletz
1988b, 1996). The latter book in particular provides a chapter-length discussion
of participant observation with respect to most ritual, religious, political, eco-
nomic, and other domains of village life; the survey data I collected from each
household in the village (concemning, for example, household composition,
property ownership, sources of income, and the numbers of marriages and di-

!
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vorces of all ever-married individuals); the land and other archival records 1
studied in various district offices; my experiences in the village in which I
resided th hout much of the (including my informal adoption by
the village headman, his wife, and her lineage branch; and how villagers and
others reacted to me in different ways in accordance with changes in my life
course [moving from bachelorhood, to newlywed, to parent]); and various other
issues bearing on “how I know what I know.”

In light of the foregoing and since I discuss some of the relevant issues at
various points below, I will simply add here that during the second period of
research I spent much of my time at the office of the Islamic magistrate in
Rembau, sitting in on hearings, discussing the details of cases with the Islamic
magistrate and members of his staff, and studying marriage, divorce, and other
court records going back to the early 1960s. Most of these cases concerned civil
matters relating to marriage and divorce (such as men's failure to support their
wives and children), though T encountered some criminal cases as well. 1 also
attended court hearings at the District Office, which handles matters of inheri-
tance and other types of property transactions. Finally, I auended hearings at the
(secular) Magistrate's Court, which deals with most civil and criminal offenses
(traffic violations, theft, assault, and the like), in accordance with the specifica-
tions of national (statutory) law.

By sitting in on formal court sessions and on the informal processes of medi-
ation, especially those run by the Islamic magistrate and his staff, T was able to
acquire important insights into Malaysia's legal system and other issues on
which I sought additi i ion. These activities proved ially help-
ful in shedding light on conflict and contradiction both in marriages and other
types of relationships and in terms of gender relations more generally. The
courts, after all, are one of the few contexts in which Malays are inclined to air
their grievances openly and directly. Though procedures for doing so are in
theory laid out in adat, these are not the quiet, consensus-oriented affairs about
which Geertz (1983a) has written in his discussions of legal sensibilities in the
Malay-Indonesian world. I was repeatedly struck by the strident nature of some
of these di having been it by the rounds of village life,
where restricted speech codes are “pressed into service to affirm the social
order” (Douglas 1970: 22), to view Malays as rather averse to conflict and
litigation.

One of my objectives in sitting in on court hearings and counseling sessions
Was 10 try to determine the extent to which the cultural understandings that
Islamic magistrates and their staff bring to bear on the disputes that come be-
fore them are comparable to those of the disputants themselves. I was espe-
cially interested in ascertaining whether court officials’ notions of equity, jus-
tice, and due process, as well as their notions of personhood and gender, were
similar to or at variance with those of villagers who appear before the court. 1
also wanted to find out if court officials’ understandings of the dynamics and
tensions of marriage and of the patterns and causes of divorce corresponded
with villagers” und. ings of these ph Finally, I wanted to see if
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men and women used and exp d law and legal k ledg both a
resource and a constraint—in broadly similar or different ways.

Information on marriage, divorce, and gender that I obtained from the study
of court sessions and records of past cases was supplemented by data collected
in the course of a houschold survey conducted by my research assistant—a
twenty-five-year-old man who had helped me during my previous study—at all
of Bogang's houses (which numbered 115 in 1987). This survey was intended
to update the similar survey I conducted in 1979 and thus covered many of the
topics dealt with in the earlier survey. though it was far more focused. One of
the advantages of having my research assistant conduct the time-consuming
survey is that it allowed me to spend my time on other tasks. One of the
disadvantages is that much of the information my assistant collected but may
not have written down due to his viewing it as irrelevant was lost. Another, less
concrete disadvantage is that it reduced my social field in ways that probably
offended villagers whose houses 1 never visited during the second period of
research.

Data acquired from observation of court sessions and from discussions with
the jgdge and his staff concerning the hearings and the written records relevant
to them were also supplemented by open-ended interviews on gender and kin-
ship (including marriage and divorce) that I conducted with twenty individuals
(ten men, ten women), mostly from Bogang. Since I have analyzed these inter-
views elsewhere (Peletz 1996: chap. 6), it should suffice here to note three
points. First, the interviews illustrate that villagers do not necessarily speak in a
single voice when it comes to gender or kinship/marriage (or anything else).
Second, they reveal the ways in which und ings and rep ions of
gender are infi d by und dings and rep ions of kinship (includ-
ing marriage and divorce), and vice versa. And third, they demonstrate that
women's experi with their husb. d in marriage and divorce in par-
ticular—are of central importance not only in the ways they think about hus-
bands and marriage in general but also in their feelings, attitudes, and represen-
tations concerning men and masculinity as a whole. In short, as with women
and femininity, men and masculinity are defined in relational terms. This has
important implications in societies with high rates of divorce (or abandonment),
especially when divorce (and abandonment) tend to be attributed to male faults,
Perhaps most relevant is that this situation poses potentially serious challenges
both to ideologies of male supremacy and to the various institutions (Islamic
courts, secular political hierarchies) in which that supremacy is instantiated and
enshrined.

Much of the material contained in this book derives from the two periods of
research noted above. But I also draw in important ways on the brief trips 1
made to Malaysia in 1993, 1998, and 2001, during which time I resided primar-
ily in Kuala Lumpur. These trips helped familiarize me with political, legal,
religious, and other developments that had occurred since the completion of my
second period of fieldwork in 1988. The (late May) 1998 visit was especially
valuable insofar as it afforded me the Opportunity to interview not only the
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judge who presides over the Islamic legal system of the Federal Territory of
Kuala Lumpur (and others associated with the Islamic courts) but also scholarly
administrators and other officials in the employ of government-sponsored Is-
lamic think tanks (such as IKIM) as well as members of local human rights
groups and Muslim feminist organizations (like Sisters in Islam)." These ex-
perts, along with journalists and others with whom I exchanged ideas, provided
highly pertinent i ion on recent bearing on women's sex-
ual and other rights (and the rights of various ethnic and other minorities) and,
more generally, on religious and legal culture, civil society, and the body politic
as a whole.

This trip also enabled me to acquire a firsthand albeit highly partial sense of
the local-level impact of the Asian financial crisis that began in Thailand in July
1997 and quickly spread throughout the region (and beyond). In Malaysia, this
crisis dealt a devastating blow to currency trade, the stock market, the banking
industry. and other aspects of the local economy (the prices of many consumer
goods skyrocketed, and large numbers of immigrant workers were abruptly de-
ported). But the dislocations in an otherwise booming and prosperous economic
climate struck me as comparatively mild since I had just come from a two-week
tour of desperately poor Vietnam, where living standards and per capita in-
comes are but a fraction of those in Malaysia. Also relevant is that the disloca-
tions that occurred in Malaysia were mild pared to the wide-
spread devastation that occurred in Thailand and Indonesia. Indonesia, for
example, had just experienced the tumultuous downfall of President Suharto
and seemed on the brink of complete political and economic collapse. What
was not at all clear to me (or to most anyone else) at the time was that within a
few short months Malaysia would be in the midst of its own devastating politi-
cal turmoil—arguably the most severe since the Second World War. The latter
turmoil is generally viewed as at least an indirect result of the economic chaos
and political tensions engendered by the financial crisis; it was in any case
precipitated by Prime Minister Mahathir Mohamad’s jailing of his heir appar-
ent, Deputy Prime Minister and Minister of Finance Anwar Ibrahim, on charges
of sodomy, corruption, and bribery.

The research I undertook in Kuala Lumpur in January 2001 was in many
ways a continuation of my earlier work there and elsewhere in Malaysia. Dur-
ing this time I interviewed lawyers, journalists, activists, artists, academics, and
other professionals, as well as staff of organizations involved in various types
of community service and outreach programs geared toward meeting the needs
of the transgendered community and those at risk for HIV/AIDS. One of my
objectives was to see how such communities had fared during the protracted
Anwar trial and in recent years generally. Others involved gaining a better
sense of contemporary legal and political developments and enhancing my un-
d g of M ian views and experi of |he Asian financial crisis
and the d ics of ignty in an age of

What follows, then, is an example of what George Marcus (1995) has re-
ferred to as “multi-sited ethnography,” though not simply because it incorpo-
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rates findings from ethnographic research carried out in various parts of Negeri
Sembilan on the one hand and Kuala Lumpur on the other. It is also multisited
in the sense that I draw on research carried out in connection with my role as an
“expert witness™ in four cases that involved Malaysians residing in the United
States. The first was a child-custody case heard in Los Angeles in 1993. The
other three involved N ians who self-identificd as h (one gay
man, two lesbian women; all three Chinese) and were seeking political asylum
in this country on the grounds that if they returned to Malaysia they would face
persecution by virtue of their sexual orientations and “lifestyles™ or, in the rele-
vant legal terminology, by virtue of their “membership in a particular social

ich as that of h “subject to ion” in their home

ses were heard in New York and Boston in 1999 and 2000.
¢ found in favor of the Malaysians.) More relevant for present
purposes is that [ learned a great deal about Malaysian and American variants
of gender, sexuality, law, and “Asian values” in the course of reviewing the
multitudes of documents submitted for these cases, in talking and correspond-
g with both the Malaysians and others involved (lawyers, judges, domestic
parfiers, etc.), and in conducting the library and other research necessary lo
provide affidavits, depositions, and other relevant information. I do not discuss
these specific cases in the present volume. But the findings of the research that [
conducted for these and similar (pending) cases—concerning recent political,
legal, and other developments in Malaysia bearing on gender, sexuality, and
h ity in particular (including Anwar’s arrest and pilloring on charges
of sodomy)—are central to chapter 5 and to the volume as a whole.

As for the organization and narrative flow of this work, the book is composed
of two parts. Part 1 deals with the culture, political economy. and history of the
Islamic courts and consists of three chapters. Chapter 1 establishes some of the
groundwork necessary 1o provide a histori logy of Islamic i
and their courts in the Malay world and Southeast Asia generally since the
1400s. This entails clearing away various myths enshrined in Western schol-
arship—past and present—many of which stem from the religious and other
cultural biases and civilizing agendas of British imperial observers. Although
ions remain 4, one of my basic arguments is that we
need to distinguish among Islamic laws, Islamic magistrates, and Islamic courts
throughout the period in question; failure to do so leads to confusion and distor-
tion. The references to Islamic laws that exist in fifteenth-century texts such as
the Laws of Melaka (Undang-Undang Melaka), for example, should not be
taken as evidence that such laws were widely known let alone systematically
enforced in Melaka and its environs or throughout the Peninsula. Nor does the
mere existence of individuals bearing the title of kadi (Islamic magistrate) nec-
essarily mean that there were Islamic Judges or officials of any sort who pre-
sided over formal courts or advised political leaders as to the proper implemen-
tation of Islamic law. Building on but also departing in significant ways from
the pioneering historical work of Anthony Reid (1988, 1993), I also argue that
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data from Acch, northern Sumatra (present-day Indonesia), bearing on crime

and puni during the century are not representative of Indo-
nesia, Malaysia, or Southeast Asia as a whole before, during, or after that
century.

In this connection I also advance three interrelated arguments. First, there is
much more to justice and law than crime and punishment. Second, if we en-
deavor to understand how people manage disputes and resolve conflicts (the
two are not quite the same), we need to recall that in virtually all societies in
which formal adjudication is an option, people tend to prefer to deal with dis-
putes and conflicts by “lumping it.” “exiting” (or avoidance), negotiation, medi-
ation, and/or arbitration, rather than by pursuing the more formal, costly, and
punitive processes of adjudication (see Nader and Todd 1978). And third, in the
case of Islamic areas of Southeast Asia, even when formal adjudication was
soughl out or did occur, it did not necessarily involve the draconian physical

ion, capital ish ) that so ized British and
other Europe:m observers in the nineteenth century and before who were, in any
event, given to comparing their own lofty judicial ideals with Malay practice
(rather than, say, British judicial ideals and Malay judicial ideals, or British
judicial pr.\cuce :md Malny Judncml practice). ‘nm said, such mmpansnns are
of id as they the colonial reorga-
nization and rationalization of the Islamic courts which began in the 1890s and
has continued through to the present. as this chapter also discusses.

In this chapter and elsewhere in the volume I am particularly interested in

“rationalization.” a concept of central importance in much of Max Weber’s
work on comparative history and polmcs and the sociology of rehg\on. Like

Weberian interpretive social science g y. the concept of rati has
a subsequent genmlogy that bears careful cxarmnallon Wchcf emplays th: term
to refer both to itutional ch:mges i g

and the of hi ic forms of social organization

and to mlcll:cum] or attitudinal trends entailing, in negative terms, “the disen-
chantment of the world™ (the displacement of “magical elements of thought™).
and, in positive terms, processes by which “ideas gain in systematic coherence
and naturalistic consistency™ (Gerth and Mills 1958: 51; Wrong 1970: 26;
Tumer 1974: 151-56; 1979: 14-15; Al der 1989: 74). Many of
Weber's ideas on rationalization were introduced into the English-speaking so-
cial science community by Talcout Parsons, who was Clifford Geertz’s mentor,
as well as the source and filter through which Geernz developed not only

Weber's ideas on rationalization (see, for mmplc Geertz [1964] 1973b) but
also his highly i ial variant of i P (Geenz 1973b;
1983b; see also Ortner 1999). Geertz focuses on rationalization as processes of
cultural—especially religious—change that entail a standardization, system-
atization, and more self-conscious sense of dOCl.l'lM bchef and/or ritual. More
precisely, for Geertz, rationalization involves & and ing of
key symbols and their meanings so as to better accommodate them to one
another and to changing social and cultural realities; and institutional or social
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organizational changes that help motivate, buttress, or sustain this rethinking/
reconfiguring. Geertz concentrates on the first set of entailments and, unlike
Weber, is in many ways lyti . for p latively with
the second.

In this and subsequent chapters 1 build on Geertz's insights, but I devote
more attention to the institutional contexts and stimuli of rationalization that
were of such importance to Weber in light of his concern to develop the foun-
dations for a ive histori iol of domination. It will be clear as
well that my approach to religion and law differs from that of Geertz and those
who have developed Geenzian paradigms (for example, Rosen 1980-81,
19894, 1989b)—and is in some ways more similar to that of Weber—in at least
three ways: I accord political variables a very specific and determinate role in
shaping the direction and content of cultural change and of religious (and legal)
rationalization in particular; I attend to the darker, apocalyptic side of rational-
ization and of modemity in general; and I devote greater attention to the politi-
cal economy and cultural psychology of ambivalence, which, following Andrew
Weigert (1991: 21), 1 define as “the e: ience of [co-mingled] ictory
cm\*m toward the same object.”

Chapter 2 addresses the roles, jurisdictions, and operations of Malaysia’s [s-
lamic courts both during the period of my second fieldwork and to a certain
degree, since, and is especially concerned with the cultural logic of judicial
process in the Islamic court of Rembau. The first parts of the chapter present
material relevant to the state-defined roles and operations of the courts (includ-
ing their domains and jurisdictions) and the nature of the criminal and civil
cases that come before them. Subsequent sections of the chapter, which are
concerned primarily with judicial process, focus on the ways that Rembau’s
Islamic magistrate and his staff interpret the cases brought before them and
devise and deploy gies to effect outcy that are ible with their
interpretations and objectives. One goal of this chapter is to provide a close
look at the “localized offices. institutions, and practices in which the state is
instantiated™ (Gupta 1995: 375-76); 4 second is to speak to a central theme in
Weber’s (1925 [1968]) work on Islamic law, Elaborating and codifying extant
views of East-West differences (Turner 1974: 14), Weber avers that judicial
process in Islamic courts is relatively arbitrary, ad hoc, and irrational and that it
reveals a relatively lab. i concern with p d larities and doc-
trinal consistency of the sort one sees in Western-style courts. Weber has had a
profound impact on Western scholarship concerning Islamic legal systems. The
material in this chapter supports Weber’s contention that there are some marked
differences between Islamic and Western-style courts. But it also makes clear
that Weber overstates and misrepresents such contrasts; that there are readily
discernable larities in the kings of Islamic courts in Malaysia and else-
where; and that the regularities reflect broadly shared cultural understandings

bearing on social relatedness, human nature, gender, and the like. A major
objective of this chapter is thus to show how local cultural concepts inform the
ways in which officials of Malaysia's Islamic courts handle issues of legal lia-
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bility, moral responsibility, and guilt. A related objective is to illustrate that a

good many of these concepts are variable and ictory and
that the anthropology of law needs to be especially attentive to the political
economy of ing cultural ions and their variable
realization.

Chapter 3 views the courts from a different set of perspectives. Here I am
concerned with the men and women who use the courts to help them resolve
disputes, and I am icul i in litigant ies and patterns of
resistance. The first section of lhe chapter discusses nine case studies and other
data illuminating how and why women utilize the courts. The second provides
mgh( cases and mher malenal bearing on men’s use of the courts and then

and di with respect to the strategies and
tactics employed by women and men as plaintiffs and defendants. Here and in
the third section of the chapter, which focuses on oppositional discourses and
patterns of resistance, we will see that men can more easily exploit the often-
times ambiguous and contested symbols and meanings of time, space, language,
law. and “custom™: a corollary is that this easier manipulability of such symbols
flows from and further enhances gendered powers that women do not have,

Part 2, which focuses on modernity and governmentality in Islamic courts
and other domains, consists of two chapters. Chapter 4 elucidates how the nar-
ratives of court officials aim to reinforce certain symbols, idioms, and meanings

of local kinship. gender, and lity d o thers d, more
generally, how the coun.s help pmducc and legitimize modern middle-class
families and subj i and to assure that alle-

giances beyond the household be largely restricted to the global community of
Muslim believers (the ummah) and the state. With respect to kinship and mar-
riage, we will see that the sanctity of (heterosexual) conjugal bonds and parent-
child relations are accurded highest priority in terms of the explicit content of
morally and to troubled couples and
others, and that this same priority is evident from what is noticeably absent
from morally comrective discourses, such as positive references to collateral
relatives and kin groupings like kindreds, lineages, and clans. A partial explana-
tion of these dynamics lies in the implicit assumption that the smooth operation
of the courts, like that of modern states generally, necessitates narrowly defined
(nuclear) family units, not a broadly construed, hence encompassing and always
potentially unruly kinship. The more general point is that while the court offi-
cials’ practices and narratives (including their silences and elisions) sometimes
subvert state agendas, Lhe) are key components | of the discourses on kinship,
gender, and ity and alterity—that are pro-
moted by the state. These latter discourses reflect concems to bolster certain
types of political legitimacy and political stability, as well as the economic,
religious, and overall cultural development that help sustain political legitimacy
and political stability alike. State discourses on kinship are thus geared toward
undercutting the extended kinship long characteristic of rural Malay society,
partly because of the widely held belief that such kinship impedes the develop-
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ment of the narrowly cast political loyalties that are central to the state’s pa-

tronage machine. E kinship fc i like other “back " excesses
of rural society, are also seen as a drag on economic effort, hence an obstacle to
the economic development of the Malay ity, which, though politi

and numerically dominant, continues to lag behind the Chinese and Indian mi-
norities in terms of overall economic standing. We will see that such develop-
ment has been central to the national political agendas of the ruling party
(UMNO) for a full thirty years and that UMNO has long been quite explicit in
its twofold goal of eliminating rural Malay social and cultural formations as

d and “replacing” them with a newly created sector of

middle- and upper-middle-class urban Malay capitalists.
Chapter 5 expands the di ion of icity and identity L put differ-
ently. of new ways of und ding, iencing, ing, and otherwise
being in the world—by i ionalist (and i ) di on

“Asian values” that have been expounded in recent years in Malaysia, else-
where in Southeast Asia, and beyond. 1 should perhaps clarify here that in the
course of my two main periods of fieldwork these latter narratives were not
disseginated in the Islamic courts in a register of specifically “Asian values,”
though I did hear them arti in the freq| ly overlapping and in some
instances more or less synonymous registers of Islamic and/or Malay values.
These ives are heless implicated in the very same reinscription of
authenticity and identity that we see in the Islamic courts and do in these and
other ways (for example, as elements of discursive strategies to constitute
g0od subjects” and define new types of criminality) resonate with the narra-

s produced by the courts. For that matter, some of the political and cultural
crises that have fucled the discourse on “Asian values” in recent years have
resulted in the enactment of Islamic laws bearing on sodomy, homosexuality,
and the like. Such developments thus enable us to observe a legal and more
encompassing cultural “discourse in the process of constituting itself” (Foucault
1980: 38)—or more precisely, a variety of such discourses in the making. For
reasons such as these, they are highly relevant to the work and missions of the
Islamic courts during the last few years and well into the foreseeable future. In
terms of case material, this section of the chapter draws mainly on two cele-
brated criminal cases that have rocked Malaysia in recent years. The first in-
volves a young Malay woman from the state of Kelantan, who in 1996 was
discovered to have “passed” as a male in order to marry her female lover and
who created public controversies on such a scale that various media accounts
referred to her as “the woman who shook the nation.” The second case involves
former Deputy Prime Minister and Minister of Finance Anwar Ibrahim, who
has been held in prison since the laiter part of 1998, which, as already noted, is
when he was stripped of his official titles and duties and charged with nu-
merous counts of sodomy, corruption, and bribery.

The ing chapter izes and elab on some of the main
points covered in preceding chapters, especially those relevant to scholarly (and
public) debates bearing on Islam, modernity, and civil society. One of my main
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concemns here is to pull together and comment on material illustrating that the
Islamic courts are not “backward looking™ and do not by any means pose fatal
obstacles to the rational modes of government, economy, and social organiza-
tion that are held 1o be conduc:vc to modernity’s “holy trinity": urbanization,
industriali and ion." To put this in more positive terms, I
underscore that the Islamic courts are relatively forward looking; that they are
strategic loci in the projects of modernity that leaders of Malaysia have set for
themselves and their countrymen since the latter part of the nineteenth century
and during the last three decades in particular; and that they are implicated in a
certain type of modemity and civil society that is characteristically Asian and
distinctively Malaysian. I argue that the courts help lay the groundwork for
Malaysian-style modcmlly and civil mcmly ina vanely of ways, one of which
involves providing a and y ial forum that both en-
ables and encourages people to air intimate experiences and to thrash out cer-
tain of their deeply felt differences and views about moral injustice, all in a
relatively unfettered. “no holds barred” sort of way. The mere existence of such
fora both allows for and hclpﬁ motivate and induce the type of direct verbal

h and i ioned airing of diffe that is di: ged and prohib-
ited in mosl other contexts in Malaysia but is nonclhclc“ vital toa modem-day,
rights-bearing citizenry, a state that is resy to d i and
civil ism and a vibrant k alike."

The courts also encourage modernity and civil society by valorizing the con-
tractual responsibilities (though not so much the rights) of the individual, by
emphasizing. for example, that while individuals are enmeshed in status- and
identity-conferring groups of various kinds such as households, more encom-
passing groups of kin, and village communities, they can and should enter into
written, contractual relationships (like marriage) of their own volition, albeit
with the consent of a father (or another male kinsman) in the case of women.
More generally. the courts contribute to the further erosion of extended kinship
as well as the democratization of family groups, household relations, and mar-
nage in particular. The attainment of these goals is sought partly through mor-
ally corrective advice and discourses designed to help free individuals from
some of the ints of extended kinship. The realization of these goals is
also pursued through the court’s efforts to “even out” certain of the gendered
inequalities that obtain in Islamic law, efforts premised on the assumptions that
men create most of the problems in marriage, are at fault in much (if not most)
divorce, and are much more likely than women to resort to dishonesty. In these
and other ways the courts are contributing to the erosion, howcver panml of
one of the most basic of Islamic and stat
And they are simultaneously making space for the emergence and ﬁorcsccncc
of sentiments, dispositions, and embryonic ideologies that are at variance
with—and a direct challenge to—one of the most rudimentary and fundamental
of the official lines shared by Islam and the state. More broadly, by moving
toward policies and practices that make more room for the individual to exer-
cise choice and initiative (to go against one's parents’ wishes in selecting, re-
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maining with, or leaving a spouse; to get out of a marriage if it does not meet
one's emotional needs), the courts are bestowing sanctified legitimacy on the
exercise of th i jud; and initiatives of the sort that are
vital 0 modernity and civil society.

In the course of this (arguably celeb v) 1 also hasize that
projects of modemity need not entail liberatory movements or even small steps
toward the positive features of civil society. Moreover, we need to bear in mind
the Janus-faced nature of civil society. For example, in Malaysia and other
contexts, such as Indonesia, recent years have also seen the emergence of de-
cidedly “uncivil” associations whose agendas are very much out of keeping
with the pluralistic visions usually iated with the concept. Of equal if not
sreater analytic concern here are the w: in which concepts of kinship are
implicitly and uncritically invoked in definitions and discussions of the concept
of civil society. | argue that Kinship is (variably) central to definitions of civil
society but woefully ignored in the actual investigation and theorization of civil
society and that static, Rousseauean, and otherwise essentialized views of “the
family” inform much of the relevant literature. Finally. I contend that we need
1o deygte much more analytic attention to state-mediated dialectics of kinship
and civil society; in much the same vein, we need to better appreciate that what
states (via their agents, policies. discourses, and intemal cleavages) do to—and
with—the symbols, idioms, practices, and institutions of kinship is of great
significance both for the efficacy and meanings of state operations at the local
level and for civil soctety as a whole.
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CHAPTER ONE

Locating Islamic Magistrates
and Their Courts in History

{ People do the history of law, and the history of the economy, but the history of
the judicial system, of judicial practices . . - this is rarely discussed.
—Michel Foucault, Power/Knowledge (emphasis added)

Of all branches of Malay rescarch the study of jurisprudence is the one that pre-
sents the greatest difficulties, Malay laws were never committed to writing; they
were constantly overridden by autocratic chiefs and unjust judges; they varied in
each State: they did not harmonise with the doctrines of Islam they professed to
follow; [and] they were often expressed in metaphors or proverbs that scem to
baffie interpretation.

—R. J. Wilkinson, “Malay Law"

Of all the [British imperial] criticisms of Malay misgovernment, the most persis-
tent had been criticisms of the administration of justice. There has been no sys-
tematic study of judicial practice in the independent Malay states, and it is a
question whether the material for such a study now exists. The scanty, uniformly
i i by y British observers are suspect, since they
are the observations of ini itted to the i ion of a rival
system, and prejudiced in any case in favour of written codes and procedures.
—Emily Sadka, The Protected Malay States, 1874-1895 (emphasis added)

[The difficulties] . . . of the elucidation of early [Malay] religious institutions,
and the operation through them of the Shari'a, . . . remain formidable . . .
[partly] . . . owing to the absence of even descriptive materials for the Shari‘a in
action for (say) most of the nineteenth century. [BJut equally serious problems
arise from the recognition that the Shari'a itself. . . . and those institutions asso-
ciated with it, formed one part only and that a changing and uncertain one, in
the system of law and belief that characterized Malay peasant society.

—William Roff, “The Origin and Early Years of the Majlis Ugama™
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ISLAMIC MAGISTRATES, ISLAMIC COURTS, AND ISLAMIC LAw
THROUGH THE 1830s

and early development of Malaysia’s Islamic courts are obscured by

and other cultural biases and civilizing agendas of imperial ob-
s nonetheless clear that while Malaysia's Islamic courts appear to be
ly recent phe their precedents and logies qua religious
symbols and judicial institutions can be traced back to the early modern period
(which extends from the fifteenth to the eighteenth centuries).” A good deal of
material relevant to judicial institutions and various aspects of religion in early
modern times is presented elsewhere (Peletz 1988b, 1996; Hooker 1978; An-
daya and Ishii 1992; de Casparis and Mabbett 1992; Reid 1988, 1993; Andaya
and Andaya 2001), so I will contine my introductory comments 1o a few central
points. Most important to note is that from a contemporary and cross-cultural
perspective, Islamic—and many other—institutions of the early modern era,
though in some cases highly developed, were rel vely undifferentiated and
“mulfifunctional.” Thus, although Islamic institutions such as mosques (mas-
Jid), prayer houses (surau). and religious boarding schools (pondok), certainly
did exist, they were far less specific in terms of their personnel, operations,
functions, and goals than they are at present. (The same is true of syncretic
complexes reflecting the animist and Hindu-Buddhist traditions of pre-Islamic
times.) This will not surprise anyone familiar with Weber's work on the history
of rationalization and the develog of insti diff ion in particu-
lur. but the theme is worth emphasizing nonetheless.

Islamic magistrates and their courts are key components of Islamic legal
institutions, as of course are Islamic laws. But we need to bear in mind that
these are analytically inct phenomena and that the mere existence of refer-
ences to Isla laws in historical texts of one sort or another need not imply
the existence of Islamic functioning Islamic courts, or the wide-
spread or systematic application of Islamic law. An hi orically oriented discus-
ion of the larger framework of such institutions might thus begin by acknowl-
edging that references to Islamic laws and other aspects of Islam are abundantly
evident in various legal codes of the carly modern era, such as the Laws of
Melaka (Undang-Undang Melaka). which are generally believed to have been
compiled during the period 1424-58, the height of Melaka's glory as an inter-
national entrepdt.’ These codes dealt extensively with matters crucial to the
business of thriving maritime-based empires: the commercial, ceremonial, and
other prerogatives of rulers; the consequences for those who fail to acknowl-
edge and honor such prerogatives; the details and varieties of taxation; the
Jurisdiction of harbormasters and other port officials; the proper conduct of
commercial transactions; systems of currency, weights. measures, and other
standards: the nature of debt bondage and slavery, including the treatment to be
accorded runaways; the status of women, cl ren, and other minors; and the
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contracting of marriage, divorce, ctc. We shall have more to say about the
Undang-Undang Melaka in due course. The point to underscore here is that it is
difficult to determine the precise extent to which such codes were system-
atically or even sporadically enforced either within the confines of Melaka itself
or in outlying areas ostensibly subject to the jurisdiction of the Melaka sultan-
ate. Significantly, some foreign observers lamented that in 1500 the port of
Melaka was almost lawless; one consequence of this state of affairs was that
foreign merchants took to sleeping on their ships to ensure their personal safety
(Reid 1988: 145). Even if we allow for a measure of hyperbole in such com-
plaints, they certainly suggest that the enforcement of key provisions of the
Melaka codes (concerning, for example, the security of person and property)
was less than systematic.

Also unclear are the precise mechanisms and the full range of sanctions
available to rulers, their proxies, and concerned citizenry for the enforcement of
the legal (and more encompassing moral) codes at issue here, some of which
were highly detailed in terms of specifying severe and, in certain cases, grue-
some punishments for violations of the law. Eminent historian Anthony Reid
and various other scholars of early modem Southeast Asia correctly underscore
that justice was “administered by the ruler . . . and seen as a vital aspect of his
kingship.” such that even when advised by legal specialists, the ruler in princi-
ple gave the judgment (1988: 138). But some of these scholars also emphasize
the draconian penalties that were supposedly meted out by central authorities on
a regular basis for transgressions of some of the more sacrosanct of these laws
in certain parts of the Malay Peninsula and in neighboring regions such as Aceh
(northern Sumatra), especially in the seventeenth ccmury This focus on the
state-sponsored and otherwise highly organized i of i for-
mal sanctions in the form of harsh physical punishments (whipping. maiming,
amputations, etc.) is misleading. It does, in any event, divert attention from the
fact that throughout the Islamic areas of early modem Southeast Asia, most
conflicts and dxspum ncn, handled i y—through proc-
esses of itration, and the lik ithout recourse to
processes of formal adjudication and the threats of harsh physical punishment
that such processes could bring.

In this regard we might note that in a discussion of Southeast Asia during the
“Age of Commerce” (1450-1680) that is presented under the heading of “Jus-
tice and Law,” Reid observes that “the great majority of crimes were punished
by fines or by stiffer penalties which were commuted to fines” (1988: 141). He
also remarks that

was the bed i for a wide range of offenses, particularly
those which touched royal sovereignty. Treason was everywhere a capital offense, and
usually also murder, . . . [as was] the counterfeiting of money or theft of royal prop-
erty [at least] in the Malay world. . . . In Aceh four royal concubines were brutally
killed in 1636 for stealing silver plates from the palace, and a man was executed in



28 CUAPTER ONE

1642 for stealing a horse. ... . Aduliery with the wife of an upper-class Malay was
also punished by death: . . . the honorable form of execution was to be stabbed with a
kris to the heart. (140-41)

Execution of the latter variety is said to have been a daily occurrence in Java
and common in Melaka as well. “For those traitors and others of whom a
ghastly example was to be made, however, there were many more horrible
deaths—decapitation, impaling on a stake, dismembering, burning alive, expo-
sure in some ciating position, pling by eleph: or d ing by
tigers™ (Reid 1988: 141). Thus, Iskandar Muda, “the strongest of Acehnese
Kings (r. 1607-1636),” who is reported to have enforced the Islamic religion by
forbidding gambling and the drinking of alcohol and by requiring (among other
things) that his subjects pray five times daily, executed at least two drunken
Acehnese by “pouring molten lead down their throats™ (Reid 1988: 143). He
also cut off the hands of two Englishmen in 1642 “for having tried to distill
arak,” the more general points being that “under Iskandar Muda the practice of
maiming went far beyond Islamic prescriptions, extending to the removal of
noses@lips, ears, and genitals from subjects who displeased him” (Reid 1988:
143 [see Mundy 1667 [1919]: 135)). and that “Aceh had an Islamic court which

d thieves to ion throughout the s century” (see Bow-
rey [1680] 1905: 314; Dampier 1699: 96, cited in Reid 1988: 143). More gener-
ally, Reid suggests that the Islamic penalty for theft (amputation) “was applied
in a number of Southeast Asian sultanates at the height of Islamic influence—in
Banten between 1651 and 1680 . . . in Brunei in the sixteenth century, . . . and
in some Malay states and Magindinao at a later period” (1988: 143).

In a similar vein, Reid contends that “there is surprisingly widespread evi-
dence to suggest that the law of God, the shari ‘a, was applied” in much of
Islamic Southeast Asia (1993: 183), adding that the svariah differs from the
general Southeast Asian pattern that he describes, “especially in the frequency
of such punishments as maiming and whipping, the absence of any concept of
ordeal, and the punishments for moral lapses such as gambling, drinking, and
sexual misconduct” (1988: 142). And by way of further emphasizing his points
concerning the nature of Islamic justice in the region, his exposition includes a
three-quarter-page line drawing reproduced from Thomas Bowrey's A Geo-
graphical Account of Countries Round the Bay of Bengal, 1669 10 1679, depict-
ing a pathetic cripple on crutches with the caption, “An Acehnese criminal after
having his hands and feet amputated”—this being the only drawing or plate of
any kind in the entire discussion of Southeast Asian “justice and law™ during
the period in question (1450-1680) (1988: 144).

But—and more important—Reid also registers a number of exceedingly sig-
nificant observations that do not simply temper or otherwise qualify the portrait
presented thus far, but actually go a long way toward vitiating it in its entirety.
He concedes, for example, that “the only definite evidence for a Junctioning
shari'a court outside Aceh . . . is in Banten [northwestern Java] under Sultan
Ageng" (. 1651-1680; 1993: 184); that “the extent to which . . . [Islamic law]
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was imposed varied greatly with time and place” (1988: 142); and that even
“when the state itself became Muslim [and] there was some incorporation of
Muslim law into that of the state, . . . [the] process never displaced the indige-
nous law completely, though it went furthest in seventeenth-century Aceh”
(1993: 142; emphases added). He notes as well that in the broadly conceived
domain of sexual morality, “The Melaka . . . [laws] tend to give a milder local
alternative as well as the Islamic penalty” and, more generally, that “the effec-
tiveness of these systems of law was extremely varied,” dependmg much on the

strength of the ruler, his ity, notions of etc.
(1988: 142-143, 44-45; emphases added).
During this period (the si th and turies) “Islamic law

books were becoming influential™; on the other hand, “local oral tradition con-
tinued to be interpreted by the village elders . . . in many areas each village
and ethnic community maintained its own judicial system; . . . and even the
laws decreed by Malay sultans acknowledged that sentencing should be
determined by the “law of the city or the villages'" (1988: 137-38; emphases
added).

What remains unexplored here, even in very broad terms, are a great many
issues: a general sense of the extent of the variation in the imposition of Islamic
law; the nature of indigenous law; the “milder” local penal alternatives in ques-
tion; the relevant oral traditions bearing on law; the contours of village-level
judicial systems; the laws of the city and village; and so forth. Another problem
with the characterizations at issue is that while they are ostensibly about “jus-
tice and law," they are in actuality, concerned almost exclusively with crime
and punishment in the domains of criminal as opposed to civil law and, as
regards the latter (criminal law), with the most severe, draconian, and sensa-
tionalistic punishments meted out in one particular place—Acch—at one par-
ticular point in its history, which happened to be a time when Islamic fervor
was at its peak. Questions of the typicality or atypicality of Aceh asid d,
as mentioned earlier, Reid is careful to acknowledge that there is much varia-
tion here, with Aceh at one end of the continuum and Java at the other (1993:
173-81)—there is no discussion of the culture or social organization of dispute

or conflict lution or, more ifi of the informal sanc-
tions that typically came into play to preclude, minimize, or punish transgres-
sion: for example, shaming, shunning, ostracizing, etc. Nor, for that matter is
there any mention of the fact that negotiation, mediation, arbitration, and the
like were undoubtedly far more common than adjudication at the hands of cen-
tral authorities, as is almost always true at present as well.’ Note, finally, that
Reid's fascinating and richly detailed discussions of marriage, sexual relations,
festivals, amusements, and gaming, which make up over a third of his first
(1988) volume on Southeast Asia’s Age of Commerce, make it quite clear that
many of the Islamic codes at issue were commonly honored in the breach.

Rather than di iptive and analytic lity to “crime and pun-
ishment" in an inquiry that concerns “law and justice”—or the history of
Islamic (or other varieties of ) magistrates and their courts—it seems more pro-
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ductive to begin with questions bearing on the social organization and adminis-
tration of “custom™ and (religious) law, adat and Islam. In this connection it
should first be noted that in the Malay context and Southeast Asia generally,
senior kin, village elders, and local rulers were responsible for the administra-
tion of religious law and other matte: bearing on religion and custom alike.
Referring to the importance of ki and communal sanctions throughout
early modemn Southeast Asia, Barbara Andaya has recently written that

[tlhe family and the community had a vested interest in insuring compliance because

it was commonly accepted that they could suffer when & member of the group of-
fended. In the words of fan eighteenth-century] Malay text, “parents and children,
brothers and sisters, share the same family fortune and the family repute. If one suf-
fers. all suffer” (adat orang anak-beranak dan adik-beradik semalu se-aily rugi ber-
sama rugi). Embedded in . . . written documents [such as the fifteenth-century Laws
of Melaka] was the state['s] realization of the power of communal oversight: “God
has left all human beings 1o their rulers and ministers; the subjects are like roots and
the rulers the trees: roots and trees should stand firmly together. Do not be reluctant to
£0 toghe balai to investigate the families [keluarga] who have committed offences so
that your trial will be lightened by Allah Almighty on the Day of Resurrection.” . . .
A major element in this state-family jural chain was the universal recognition that
fines and compensation in goods or money could make restitution for virtually any
crime. It was the family and the community who were the channels which oversaw
this kind of restitution. Indeed. it may be one feature which particularly marks off
regional legal sysiems. . ... The words of a [seventcenth-century] Malay code convey
something of the same message. “The use of money (emas) and the reason for its
having been given to us by Allah is so that those who possess it should live in comfort
(senang) and be free of the consequences of their misdoings, If it were otherwisc.
what would have been the use of Allah sending it into the world for his servants?
(2000b: 33-34, 38)

Similarly, the Laws of Dato Sri Paduka Tuan of 1667 specify that village elders
(tuah-tuah) were to report to the headman all “thieves, robbers, cockfighters,
opium smugglers, gamblers, worshippers of trees and rocks and drunkards, and
everyone who ‘sins against Allah'" (Yegar 1979: 61). Headmen and elders
were also charged with enj ing villagers to observe the five daily prayers, to
fast during the month of Ramadan, and (at least in the case of males) to attend
Friday services at the local mosque (Yegar 1979: 61).

Local elders, headmen, and their superordinates were assisted in the manage-
ment of Islamic (and other) affairs by village-level Islamic functionaries, espe-
cially since there were no district-level or other supra village-level organiza-
tions of ulama (learned men, scholars of Islam), nor any mufti (juriconsults)
capable of issuing opinions with the authority of law or anything approaching
law-like status. (Ironically, such had to wait for the era of British colonialism,
as discussed below.) As Newbold put it with reference to the Rembauw/Naning
area, “Their criminal laws are founded on the precepts of the Koran, but by no
means so exclusively as are those which the Indian followers of the prophet
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have adopted,” and “they have no Maulavis or Ulemas like the Mussulmans of
India™ (1839, 1:246, 247). The village-level Islamic officials in question exer-
cised a fair degree of autonomy and served various functions that were later
assumed by kadi and other religious specialists. In Newbold’s words: “There
are four officiating priests [sic] attached to each mosque besides the Kali or
Kazi who presides over a number of mosques; viz. the Imam, the Khatib, the
Bilal or Meuzzin, and the Panghulu Momkin or Mukim. The immediate reli-
gious care of the inhabitants of the mukim or parish to which the mosque
belo devolves upon the Imam, Khatib, and Bilal" (1:247).

As for the roles and specific functions of these figures, Newbold remarks of
the imam that his duties included washing and shrouding the dead and pro-
nouncing prayers over the corpse before internment (1:248). /mam in particular
served as spiritual leaders and as sources of guidance and advice on numerous
matters; presumably they were involved in a fair range of dispute resolution as
well, though such matters also fell within the domain of local headmen and
their aides. More specifically, imam helped ensure that interpersonal conflict of
various kinds was resolved through informal mechanisms of mediation, arbitra-
tion, and the like rather than formal adjudication, particularly since mutual

and iliation were highly valued in the Malay context
and were in fact enshrined in various myths, aphorisms, and other elements of
local culture (see Gullick 1958; Sadka 1968; see also Geertz 1983a). The roles
and functions of the kiatib, for their part, included recitation of khutbah during
Friday mosque services and the performance of nikah or marriage ceremonies.
Finally, the duties of panghulu momkin or mukim seem to correspond to those
that presently devolve on those referred to as siak (caretakers of the mosque)
(Newbold 1839, 1:249). All such officials were apparently elected after exam-
ination of their fitness and capabilities by kadi and elders.

Although transgressions defined as offenses in Islam are evident (in the sense
of referenced) in early modern legal digests such as the Laws of Melaka, legal
codes of the early modern era pertain mainly to status, etiquette, sumptuary
matters, and commerce and are only minimally taken up with matters of Islamic
law or other aspects of Islam. Even so, “royal kadi,” who were appointed by—
and served—local rulers, did exist in various parts of the Peninsula, despite the
assertions of some specialists, such as Yegar, that “there were no kathis . . .
until the era of British protection, not even at the royal courts” (1979: 20).
Caution is warranted in interpreting facts relating to the existence of such kadi,
however, for as Malaysian specialist Sharifah Zaleha Syed Hassan (1985: 72)
has remarked of the early modern period in Kedah and Malaya generally, the
existence of such kadi reflected the ways in which the “historically Islamicized
stem of kingship and the more encompassing polity had absorbed symbols
and principles of Islamic legal institutions” and should not be taken as evidence
that such polities necessarily implemented Islamic law. “{Wihich . . . of the
neatly codified Syariah rules [actually) became law was dependent on and be-
came a function of the discretionary powers of the ruler and chiefs;” the more
general point being that “whatever legal authority . . . [kadi] possessed was
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determined by the ruler” (72). Other established scholars of the precolonial era
are much more emphatic: “Islamic legal doctrine appears in the Malay legal
codes but there is no evidence to show that this doctrine, or any part of the
codes, was effective law™ (Gullick 1958: 139; emphasis added; see also Milner
1983: 27 and the historical sources cited there). Circumstances such as these are
partly responsible for the fe to “the of the syariah”
prior to and during the nincteenth century one encounters both in the colonial-
era literature and that of more recent times (see. for example, Yegar 1979: 20;
see also Hefner 2000: 29-30).¢

In the case of Rembau and many other areas in the Malay Peninsula, there is
considerable di ing the date for the emergence of the office
of kadi. With reference to Rembau, some scholars point to the year 1889, others
to 1839 (or before). Parr and Mackray (1910: 31, 52) claim that no such office
existed before 1889, even though they also refer to the existence of a “royal
kathi™ associated with the court of the vang dipertuan besar during the first half
of the nineteenth century. Hooker (1972: 145) appears to accept the 1889 date
(cf. NSAR 1899: 6: Gullick 1958: 139), but Roff (1967: 88) and Yegar (1979:
92) contlnd that the office dates from the 1830s, if not earlier.

The lack of consensus seems to stem from di ing interpretations of incon-
clusive ined in the previously cited 1839 publication by T. J.
Newbold, Esq., a lieutenant in the twenty-third Regiment of the Madras Light
Infantry, who was also aide-de-camp to Brigadier General Wilson, C.B., mem-
ber of the Asiatic Society of Bengal and Madras and correponding member of
Madras Hindoo Literary Society. This text merits particular attention for a vari-
ety of reasons to be noted in due course and will serve as the basis for the
remainder of the discussion of the historical period under consideration.

Newbold was a British chronicler and gatherer of military and political intel-
ligence who journeyed throughout the Malay Peninsula in the 1830s. In the
course of his travels and i ig into local itions he i with
numerous Malays (whose language he spoke); upon his return, he published a
massive two-volume account of the findings, which bore the matter-of-fact title,
Political and Statistical Account of the British Settlements in the Straits of Ma-
lacca, viz. Pinang, Malacca, and Singapore; With a History of the Malayan
States on the Peninsula of Malacca. In the second volume of his encyclopedic
study, which, much like subsequent Orientalist scholarship, covered a great deal
of obvious strategic importance to Europeans but also almost everything from
“penis pins in Bomeo to the shape of Chinese coolies' hats in Malaysia” (Sul-
livan 1983: 74), Newbold mentions that during the 1830s “a Kazi" by the name
of Haji Hashim Sri Lummah “presided over” Rembau's seven mosque dis-
tricts—*"each with a distinct establishment of priests [sic]. as in Naning™ (a
neighboring region Newbold had described in the first volume of his study),
that is, an imam, a khatib, and a bilal (2:126). But material presented by Parr
and Mackray (1910: 31) suggests that the individual thus titled was attached to
the court of the yang dipertuan besar rather than that of the undang. In light of
the fact that prior to British i dmini: i ization in 1889
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the undang rather than the yang dipertuan besar performed many if not all of
the civil and other functions commonly associated with the office of kadi, the
“royal kathi” at issue appears to have been accorded considerable prestige—he
did, in any event, enjoy the exalted status associated with the title of haji—but
few if any of the prerogatives and responsibilities usually entailed in the office.

Ellipses and silences in Newbold's work, and in the written record as a
whole, preclude greater specificity as to the kadi's official and unofficial
duties—to say nothing of actual judicial practice—at least with respect to Rem-
bau. However, one can draw reasonable inferences about such matters from the
neighboring district of Naning, which has long been part of Melaka and was
thus understandably of greater strategic and other interest to Newbold, who did
in fact speak wnh the lwo kadi in Naning—Selaho and Sulong Juman—and

did, his indebted: to them “for much of the infor-
mation collcclcd on the rellgmua usages of the Naningites.” In addition to tell-
ing his readers that the “religious customs . . . and festivals” in Rembau are

similar to those observed in Naning, as are lhc varieties of “priests” attached to
each mosque, Newbold writes that the kadi in Naning is the “arbitrator of all
knotty religious points, which the four inferior [“priests” or officials) may not
be able to decide,” as well as the “guardian to all orphans who have no near
male relations™ (1:248; emphasis added). The kadi is also said to “confirm
marriages” (1:248), though exactly what is meant by this reference—and the
others mentioned earlier—is unclear. For example, in what specific sense(s)—
other than, say, registering them—did the kadi “confirm” marriages? In what
specific senses did the kadi either serve as guardian to orphans with no close
male Kin, or arbitrate “knotty religious points” or other matters? In the latter
connection, did he simply mediate potentially conflicting views or serve as an
arbitrator of such points in the sense of offering advice or perspective on mat-
ters that parties voluntarily brought before him? Did he instead or in addition,
issue mufti-like pronouncements that were in some sense binding upon the wm-
mah, even though they did not necessarily have the formal status of law? In
some ways more important, did the kadi have the authority to intervene in
disputes whether or not the principals involved in the disputes sought such
intervention? And finally, if circumstances of the latter sort did prevail, did the
kadi (or his assistants) have the authority to administer sanctions that he (or
those to whom he was beholden) thought appropriate whether or not the princi-
p.nl pames in Lhc dispute felt the sancuonc were warranted?
Newbold provides no i ion on matters of the latter sort.
He does, however inform his readers that in exchange for services rendered, the
kadi received certain payments or offerings. In the month of Ramadan, for
example, he was given “fitrah, in the shape of small donations of rice.” And “at
sacrifices [when animals were slaughtered for a feast], the head of the victim”
(1:248).
Newbold tells us very little about the form of judicial hearings in which kadi
may have been involved, and he says next to nothing about the relative auton-
omy that kadi in Rembau or neighboring regions may have enjoyed. While
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fearing that his readers may find Malay custom: “puerile and absurd” (2:175),
he nonetheless emphasizes that the qualities indispensable in “monarchs” in-
clude “mercy. generosity, valour, and vigour in enforcing the laws™ (2:233); and
he goes on to provide some key observations bearing on matters of religion and
on styles of greeting and address, especially in encounters involving status su-
periors, which are relevant to our understanding of kadi. He notes, for example,
that “The Natives of the peninsula are well aware of the extensive schemes for
their conversion, and manifest much jealousy and sensitivity on religious
points” (1:44). More relevant, perhaps, are Newbold's comments that Malays in
Rembau and elsewhere in the Malay Peninsula “are morbidly alive to insults™
(and that Europeans given to playing tricks on Malays “are likely to have their
fingers cut™); that it is high treason to alter a balai's [meeting hall's] shape and
the fashion used to receive people: that “si
of respect™; and that much significance was attached to linguistic virtuosity,
most of which, as will be discussed later, is also true at present (2:83-84,
176). Newbold adds that popular traditions—including “the Malayan Undang
Undang [Malayan Laws] which are orally handed down” (2:219)—are “seldom
commiffed to writing but treasured in the memory of some of the male elders,
or of some old Malay lady of rank,” and that they give to the persons possessed
of them *“that sort of consideration which is paid to [something] containing a
valuable gem" (2:134).

Even if the judicial functions and decision making of the kadi proceeded with
some measure of autonomy vis-a-vis local rulers—and, as we shall see in due
t seems that for the most part they did not—the Judicial roles and
styles of kadi were informed by and in many other respects encapsulated within
the structure of the “more secular” political and judicial system. The more
encompassing system included at its lower levels the officials Newbold referred
0 as pagawayes, tuah-tuahs, and village panghulus (officials, elders, and vil-
lage headmen). Referring to such figures, Newbold makes a number of crit-
ically important points, specifically that

should a complaint be preferred 1o them by any of the people under their charge, they
shall without delay enquire into the case . - - [and that] they shall make themselves
well acquainted with the following subjects, otherwise their functions are thrown
away upon them: Ist, the Hukum Shera; 2nd, the Hukum AKI; 3rd, the Hukum Faal;
and dth, the Hukum Adat. This done. they may be termed men. (2:269. 275-76)

With reference to hukum akl (laws or principles of reason), Newbold says that
such laws or principles are relevant in cases not provided for by (Islamic) law,
where the judge must be guided by his discretion and pure principles of justice.
Hukum faal and hukum adat, for their part, refer to the law of usages and old
established customs, respectively (2:276). Such “laws” were among the key
sources of knowledge to be mastered by kadi, much of which, as we shall see,
is true at present as well.

On the subject of sanctions, which are central to any discussion of crime and
punishment, let alone the more encompassing domain of justice and law, New-
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bold provides material that is valuable but also woefully incomplete and other-
wise much colored by Britain's burgconmg designs on the Peninsula and its

Like of British observers, whom we shall
consider in due course, Newbold focused on physical sanctions and was preoc-
cupied if not mesmerized by the varieties of physical torture that he was able to
catalog as well as the styles and details of the capital punishment about which
he could collect information. He recounts, for example, that one Juara Magat
arrogated to himself the power of inflicting capital punishment on the inhabit-
ants confided to his charge; that such power was exercised by his successors
until 1809, when it was rescinded by Colonel William Farquhar (the British
resident of Melaka, 1803-18; resident of Singapore 1819-23); and that the last
sentence of death passed by Abdul Syed (or Dholl Syed) was on a Kedah man
(Sali), who carried off from Melaka two Chinese slaves, killing the man among
them who resisted and selling the woman. “The present Superintendent of Nan-
ing. Mr. who was an to me the of
his trial and execution™:

The criminal was conducted, bound, to Bukit Penialang, or “Exccution Hill,” near
Tabu. The Panghulu . . . [and other officials] were all seated in judgement, under a
cluster of Tambuseh trees on the skirt of a hill. The witnesses were brought forward
and examined by the Panghulu himself. The evidence against the prisoner being
deemed conclusive, according to the forms of the Mohammedan law, he was sen-
tenced, agreeably to the Adat Menangkabowe, to pay one Bhar or to suffer . . . death
by the kris,

Being unable to pay the fine, preparations were made immediately for his execution,
The grave was dug on the spot and he was placed, firmly bound in a sitting posture,
literally on its brink. For further security, two Panglimas sat on each side, while the
Panglima Besar Sumun unsheathed the weapon that was fo terminate the mortal exis-
tence of the trembling wretch. On the point of the poniard, the kris panjang, the
panglima carefully placed a pledget of soft cotton, which he pressed against the man’s
breast, a little above the right collar-bone. He then slowly passed the weapon®s point
through the cotton, on which he kept the fingers of his left hand firmly pressed, in a
direction obliquely to the left into his body, until the projection of the hilt stopped its
farther progress. The weapon was then slowly withdrawn, the panglima still retaining
the cotton in its place by the pressure of his fingers, so as to staunch effectually all
external effusion of blood.

The criminal, | ively, was i i ipitated into the grave;
but on making signs for water, was raised. He had barely time to apply his lips to the
cocoa-nut-shell in which it was brought, when he fell back into the grave quite dead.
The carth was then thrown over the body, and the assembly dispersed. (1:237-38)

These passages raise many issues worthy of remark. as does the fact that
without even a pause, Newbold goes on to describe the responsibilities of
lower-ranking political figures; for example, that the heads of sukus are “indi-
vidually responsible . . . to the Panghulu, in fiscal matters, in levying men, and
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in settling disputes™ (1:239). In some ways more important is that the lengthy
discussion of “the ceremony of [Sali’s] trial and execution™ contains but a por-
tion of a single sentence devoted 1o judicial procedure (“The evidence against
the prisoner being deemed conclusive, according to the forms of the Moham-
medan law™), proceeds straightaway 10 a brief reference to sentencing, and then
fleshes out the account by devoting the better part of a full page to the precise
manner of the execution in all its grisly detail. Without question, Newbold is far
more interested in the lurid particulars of Sali's execution than in the more
mundane aspects of judicial process that might be revealed in his trial, the more
general point being that Newbold was much taken by the sensationalistic and
by what he took 1o be exotic or bizarre.

In all fairness to Newbold, I should make clear that he does not limit his
accounts of physical torture, capital punishment, and judicial excess of various
kinds to what he observed—or was told occurred—at the hands of Malays. He
also recounts such matters at the hands of the Dutch, including their treatment
around 1644 of Malays believed guilty of treason and cons racy (for example,
that one man was tortured to death and then had his body exposed on a gibbet,
and lhi two others were decapitated and their bodies divided into four parts
and exposed in several conspicuous places) (1:211). Similarly, his comments on
the practical workings of British justice in this comer of the world are also
highly critical, even though he shares his contemporaries' view that the British
system is “armed with powers the most extensive and summary, for the admin-
istration of civil and criminal justice, that the wisdom of man could devise™
(1:28). In a discussion of the pros and cons of the establishment in 1807 of
British courts in Penang, he characterizes the population of the Straits Settle-
ments as “a medley, composed of nearly half the varieties scattered over Asia
-+ - with wants but few and simple.” and goes on to remark:

Among such a population as this, English law, . . . loaded with costly bulwarks of
forms. and clogged with tedious processes. has been prematurely introduced, tending
rather to embarrass than to advance the ends proposed by natural justice, good gov-
emment, and common sense. . .. [I)ts inefficacy to reach the guilty .. . [and] its
absolute tendency to oppress the poor and . . . further the criminal views of the
wealthy litigant, are glaringly obvious to every unbiased observer. Many natives, par-
ticularly Malays, will suffer much injury and loss, rather than apply to this court: nor
is it ... much admired by the European community itself. (1:29-30)

The skepticism expressed here about the justice received in local British
courts is noteworthy partly because it is also a theme articulated by many of
Newbold's successors (even though, like Newbold, they were convinced that as
the basis of a system, British judicial ideals were vastly superior to Malay
judicial ideals). Similarly, although Newbold, like his successors, was fasci-
nated by issues of physical torture, punishment, and judicial excess, he also
presents a good deal of material suggesting a “kinder, gentler” judiciary. He
comments, for example, that the “Institutes of Achin,” that is, the codes of Aceh
about which Reid (1988, 1993) has a fair amount to say, are “remarkable for
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the severity of their enactments against criminal offenses” (2:224; emphasis
added). But the question that arises here is, “remarkable” in relation to what? I
would suggest that what struck Newbold as *‘remarkable” was not so much the
harshness of the Aceh codes but the severity of the contrast between Aceh and
the Malay Peninsula, including, perhaps most notably, the prevalence in the
latter area, even for serious criminal offenses such as theft, of the imposition of
nonphysical sanctions such as humiliation and shaming.

Newbold does in fact describe highly conventionalized humiliation and
shaming ritually imposed by central authorities for a variety of crimes (such as
theft and the seduction of a married woman), and we can be sure that mecha-
nisms of this general sort existed at the village level as well, as is true today.
Such sanctions were known, at least in formal contexts, as takzir (a general
term that refers to punishment that is “less than that prescribed by Islamic law")
and were said to be prevalent not only in Johor but also in Melaka (2:278).
Precedents for such sanctions exist in various legal compendia from earlier
centuries, including the fifteenth-century Laws of Melaka, which contain clear
admonitions that the theft of fruit, etc., shall nor be punished with mutilation
but with the fining of the thief and his being forced to march about the city.
Newbold comments on the contrast with “the more extreme” punishments of
the Quran and goes on to describe the former as follows:

The thief is . . . placed upon a white buffalo, adorned with the red flower called the
bungaraya, with a dish cover to shelter his head, in lieu of the umbrella of honour. His
face ... [is] daubed with charcoal. lime, and tumeric, and he . .. [is] carried in
procession to the sound of the chawang (a small kind of gong), round the city, with
the stolen goods about his neck. (2:239)

Other takzir sanctions that merit mention here include: public rebuke; “the hu-
miliation . . . [of] Sirih Sapaminangan (offering betel to the aggrieved person)";
and in the case of seduction or attempted seduction of another’s wife, humbling
oneself before the husband in the presence of a large assembly of people (2:
241, 259, 287).
A final set of remarks ing Newbold's i igations and rep

tions bearing on indigenous polities and judicial systems especially is that his
comments and perspectives on kadi are surprisingly “neutral” and “unmoti-
vated,” particularly in light of the extremely disparaging tone of his observa-
tions on most all other officials as well as Malays as a whole. Concerning the
latter, Newbold’s two-volume work is replete with references to the “resistless
inundation of Mohammedan bigotry” (2:315); to “superstitious Malays” who
were “passionately addicted to buffalo and cock-fighting™ (1:243, 2:179-83); to
“apathetic, opium-eating Malay chiefs" (2:13); to the “misgovernment and apa-
thy of the feudal sovereign” (2:154); and to pawang (shamanic specialists) be-
ing “charlatans” (2:141). More generally, Newbold endorses the view given
expression in the wistful remark of Colonel Farquhar that “[w]e have only to
lament that a more enterprising and industrious race of inhabitants than the
Malays should not have possessed this delightful region” (1:265); but nowhere
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does he explicitly or even implicitly criticize kadi or any of the judicial or other
work they performed. This in and of itself is certainly not clear-cut evidence
that the judicial styles of kadi and the types of sanctions they were inclined to
impose were in keeping with European sensibilities of the day. But along with
the other data and arguments presented earlier, it does suggest that Anthony
Reid's assertions notwithstanding, the regular and/or systematic imposition by
kadi or their proxies of draconian punishments (Islamic or otherwise) and sya-
riah law as a whole was probably not a conspicuous—in the sense of wide-
spread—feature of the judicial landscape in the Malay Peninsula cither during
the 1830s or earlier. To put these matters somewhat differently, we might para-
phrase Gullick's previously cited (1958) assessment, endorsed by Milner (1983),
Hefner (2000), and others that although references 1o Islamic legal doctrine
appear in the Malay law codes of the historical era with which we are con-
cerned, there is no evidence suggesting that such doctrine was effective law,

COLONIAL REPRESENTATIONS OF ISLAMIC MAGISTRATES AND THEIR COURTS,
1840518805

Such then is what can be pieced together of the kadi and their courts in the
Malay Peninsula through the 1830s. The material that is relevant to the next
fifty or so years, which also derives primarily from European (chiefly British)
sources. is in many ways more abundant but also noteworthy for its decidedly
negative treatment of indigenous Malay polities and judicial systems especially.
The material on judicial systems is particularly negative with respect to what
the British took to be criminal law, less so in its treatment of what they re-
garded as civil law. Perhaps surprisingly, British accounts were in some cases
rather positive and relatively charitable as regards the kadi and their courts.
Even so. there is lamentably little information on judicial process in these
latter courts, and, as suggested by the passages from historians of nincteenth-
century Malaya quoted at the beginning of the chapter, such information as
does exist is exceedingly difficult to work with. There are at least two reasons
for this. First, as Sadka puts it in one of the quoted passages in question (which
does, however, pertain more to secular than religious justice): “The scanty, uni-
formly di ging refc by c P y British observers are suspect,
since they are the observations of admini o i to the i i
of a rival system, and prejudiced in any case in favour of written codes and
procedures™ (1968: 249). The other factor that contributes 1o the difficulties at
issue has to do with the nature of the colonjal gaze: this in turn has at least two
dimensions: the Orientalist focus on contrast and Kiplingesque divides rather
than similarity, and the particular types of contrasts that were salient in colonial
discourse. The British did not dwell on the real or imagined contrasts that
existed either between two or more systems of judicial ideals (British and
Malay), or between two or more systems of judicial practice. They focused
instead on the perceived contrasts between British judicial ideals on the one
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hand and Malay judicial practice on the other. Such comparisons necessarily
involve “apples and oranges.” No small matter, moreover, as we shall see, is
that when the British trained their sights on their own judicial practices in
Malaya, much of the contrast disappeared, which is to say that they did not
come off so well. The more general point is well put by Sadka, whom we might
thus quote once again: “What little we know and understand of Malay lcgal and
Jjudicial systems, we owe to the ions of a [subseq| of
colonial officers of impartial scholarship, who worked and wrote when Malay
justice, as a function of government, was receding into the past” (1968: 249).

In this context we might first recall that the legal digests referred to earlier on
were not composed of public enactments as such but were the hereditary pos-
sessions of chiefly families and more encompassing kin groups and were, in a
good many cases, more or less “private books of reference” (Sadka 1968: 249),
“copies [of which] were very rare” (Gullick 1958: 114). Moroever

the powerful territorial chiefs who administered the law refused to be bound by incon-
venient rules and regulations, and there was no one who had the power or the respon-
sibility to interfere with their decisions. The administration of justice became, at best,
assistance given by chiefs to their own followers. Litigation—in cases where the
litigants did not take the law into their own hands—became a matier of diplomatic
negotiation between the nobles who championed cither side. (Sadka 1968: 249-50)

Some British observers had positive or at least seemingly neutral impressions
of local leaders and the processes of dispute resolution they oversaw, but they
tend to be the exceptions that prove the rule. Thus in an article published in
1850, Lt. Col. James Low recounts his journey through the state of Perak and
describes the sultan there as “a very quiet person and very indulgent to his
subjects.” Low goes on to remark of the sultan’s daily routine that it “admits
not of much variety” and that it includes “hear{ing] complaints and settl[ing]
business early in the momning™ (Low 1850: 502).

Far more frequently encountered in the literature of this period are the pur-
portedly arbitrary judgments made by chiefs, alnng with the use of Lheu'judmnl
powers to levy and derive profit from p d in
these and other ways to oppress their sub]ec(s Thm such themes were much
emphasized in the accounts of the first years of intervention is particularly evi-
dent in the case of Sir Hugh Clifford, who, as Sadka puts it, “spoke of [the
Judicial system] in the blackest terms” (1968: 250). Clifford’s observations and
the contours of his discourse as a whole are worth examining in some detail.
Let us consider a paper titled, “Life in the Malay Peninsula; As It Was And Is,”
which was presented at the meetings of the Royal Colonial Institute held at the
Hotel Metropole, London, on June 20, 1899.

Clifford begins his address by making reference to the Malayan states’ “evo-
lution . . . from independence and misrule to protection, prosperity, and good
government,” noting that, as in “half-a-hundred [other] obscure localities,” such
evolution occurred with “the aid of . . . Our new-caught, sullen peoples, Half
devil and half child.”” Having thus invoked a key phrase from Rudyard Kip-
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ling’s newly published poem, “The White Man's Burden.” Clifford goes on to
situate what in today's parlance we would refer to as his ethnographic authority.
He does this by informing his audience that he was an agent in Pahang until a
British resident was appointed to “aid" the sultan in the administration of his
country during the last months of 1888, adding that he was “permitted to see
native life as it exists when no white men are at hand to watch and take note of
its peculiarities—native life naked and unashamed.” He is perforce

speaking of things observed at first hand: of a native system of administration—if
anything so fortuitous may be termed a system—into the every-day working of which
I'have been permitted to pry; of native institutions which I have seen in actual opera-
tion for extended periods of time; and of some phases of Oriental life which went on
undisturbed around me, while I myself played among them an insignificant and un-
considered part. (emphasis added)*

Averring throughout that he is allowing his audience a look behind the scenes,
to see how “matters worked out in actual practice,™ Clifford has much to say
about SSIVe ¢ ion of unchecked authority and power in the of-
fice of the sultan:

The Sultan was the main pivot upon which all things in his country turned . . . the
source from which all blessing flowed, . . . the person who held in his hand rewards
and punishments. . . . His lightest word brought death, swift and inevitable, which
most often was not preceded by any such tedious formalities as a trial or examination
of the accused. He was the principal trader, the richest man, the banker and advancer
of capital to his people. He was also a law to himself, and whatsoever he might elect
0 do. those about him would be certain to approve with loud-mouthed cordiality such
as princes love."

Throughout his delivery Clifford stresses as well that because of this state of
affairs, a “number of little civil wars were constantly raging, and the unfortu-
nate peasants bore the brunt of them as of all the other heavy burdens of the
distracted land.™" He goes on to comment on the judicial aspects of the sultan’s
role:

Theoretically the Sultan was the supreme judge, and it was to his balai, or reception
hall, that all complaints were made, and there that all disputes were heard, and all
dudgements given. Some of the more vigorous of the old Sultans actually performed
this duty; but for the most part the Malayan rulers were too supine and too callous to
bother themselves about such affairs. Therefore the right to judge was generally de-
puted to more or less incompetent persons, most often selected from among the num-
ber of the royal favourites, the upstarts of no family, hated by the hereditary chiefs, by
whom the Sultan was always surrounded. These posts. naturally, were much sought
after, for in the hands of Asiatics the administration of justice, so called, is always
made to be a fairly lucrative business.”

Clifford continues with a point of similarity between the judicial systems of the
Malays and the British but quickly turns to the contrasts:
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All who came to the judges brought gifts—which may be taken as being roughly

quivalent to our fees of but here the to all our methods of ad-
ministration ceased, for the bringer of a handsome present could usually obtain any
judgement, which he required without further question, his ex parte statement being
accepted as sufficient grounds for immediate action, and the judgement no matter how
unjust, being upheld to the last, unless the other party in the suit put in an appearance
and made reconsideration worth the judges' while for the sake of their well-loved
money bags."

While emphasizing these themes, Clifford, like earlier observers such as
Newbold, seems to have been mesmerized by i issues of phyelcal sanctions and

capital punishment and by the style of in
these excuulmm in grisly detail (p. 373) and notes further that “the msdceds of
the native are carried to ble lengths.™" Clifford then tumns to

civil matters, informing his audience that unfortunately

in civil proceedings things are no better. One half of the debt sued for is claimed by
most courts of requests. . . . If the man from whom . . . [a suitor] seeks to recover
money be wealthy or powerful, far worse things than that are liable to befall the
imprudent creditor. . . . The inefficiency and corruption which is noticeable among the
magistrates of a Malayan State in those parts of the country . .. [is] . . . found in
every department of the Governmens, if anything so inchoate can be described as
being divided into departments.” (emphases added)”

It is especially important to note two points here: first, much of what Clifford
rails against in the latter portion of this passage—and in other parts of his
presentation to the Royal Colonial Institute—is feudalistic excess and ineffi-
ciency; second, in this regard his discourse is strongly reminiscent of the types
of sentiments, interests, and overall concerns whose historical development
Michel Foucault cites in Discipline and Punish (1977) when he seeks to ac-
count for the shift from physical torture and execution to incarceration as pun-
ishment for regicide in eighteenth-century Europe. Indeed, Clifford is not only
at great pains to emphasize that “the Malays . . . had worked out for themselves

- a theory of government on feudal lines which bears a startling resemblance
to the European models of a long-passed epoch . . . [such that] to live in inde-
pendent Malaya is to live in the Europe of the thirteenth century” (emphasis
added).” He is also intent on underscoring the extreme “measure of misery and
misrule under which the average Malayan State laboured before the cross of St.

George was brought to this remote part of the world . .. [to wage] ... yet
another battle with the great dmgon—lhc four-headed dmgon of Cmally, lgno-
rance, Selfi and ing issues of excess and ineffi-

ciency, Clifford cmphaslzcs that "The machinery of misrule was exceedingly
clumsy and inefficient, since the rulers of the land [with all their “eccen-
tricities” ] were themselves too indolent to even oppress their subjects with sys-
tem and thoroughness” (emphasis added)."

As regards the issue of sanctions, we have already commented on the fact
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that Clifford, like Newbold and others, was fascinated by torture, capital pun-
ishment, and the details of executions in particular. He notes, for example, that
“a few formal executions have been carried out within my experience, . . .
usually . . . accompanied by the most atrocious tortures,” adding that

[tlhe laws which are administered by the native courts, and are carried out by these
men, are a strange medley of the legislation of Muhammad and of the Law of Custom.
the traditional code of the Malays. By the law of Muhammad many barbarities are
permitted such as no European Government could countenance, but these are by no
means repugnant 1o the Malays. Thus, for theft the prescribed punishment is the lop-
ping off of a hand, and in Kelantan to-day the execution of this sentence is a very
frequent oceurrence."
But the picture thus presented is immediately softened, for we are next told that
“in other parts of the Peninsula mutilation as a punishment for theft was less
ine being more often inflicted upon the relatives of the criminal”
(emphasis added), though “in some instances the old customary penalty for
theft w:yrc.\oncd t0.” This is described much as in Newbold's account from
the 1830

The thief having been caught, and the stolen property having been recovered, the
latter was bound about his neck. The criminal was next smeared with soot and tu-
meric, was placed astride upon a bulfalo . . and . . . was paraded in derision through
the streets ... by a crowd of the King's Youths. to the beating of gongs, his crime
being publicly proclaimed at all the cross-roads.™

common, a |

Most significant for our purposes is that Clifford then goes on to report: “/ have
heard old men say that this punishment was far more dreaded by Malay thieves
than fine or mutilation, and T can well believe that this was the case, for a fear
of open shame and a fierce self-respect are two of the strongest feelings in the
breast of the average Malay in his natural condition™ (emphasis added).”

It warrants remark, finally, that while Clifford saw nothing to recommend in
the structure or administration of criminal Justice and had little good to say
aboul justice in civil matters, he, like Newbold, was relatively positive on the
subject of the Islamic magistrates with whom he came into contact. All things

idered, including in the pr d ism of the British
toward things Islamic, | find this quite remarkable. That said, Clifford presents
little information on the subject.

Throughout the State in matters connected with betrothal, marriage, and divorce, the
which touch all Muhammadans very closely, the Law of the Prophet was administered
by . .. Kathis and priests; and on the whole these men did their work well, for many
of them had the fear of God before their eyes, and they hesitated to tamper with His
law even for the sake of worldly profit. They often meted out Ppunishments with brutal-
ity; they often applied the law with « too narrow regard for its letter ruther than for
its spirit, but they acted for the most part, | am inclined to think, honestly, though they
stood in far o great awe of the Sultan to dare to admonish him, or even to preach
against the most unholy of his practices. (emphases added)”
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In sum, in Clifford's view, the kadi and presumably the village mosque offi-
cials who were reported to assist the kadi in making their decisions were both
honest and conscientious, though inclined toward overly literal (“narrow”) in-
terpretations of the relevant Islamic legal codes as well as the imposition of
overly harsh (“brutal”) penalties, except when it came to the “unholy practices”
of the sultan, which tended to be overlooked. Unclear, however, is the exact
nature of the harsh punishments at issue, though the strong impression given by
Clifford is that fines and rituals of shaming and humiliation were more common
than “the lopping off of a hand” or anything comparable. The harshness is in
any case relative, for Clifford reports that Malays preferred fines and mutila-
tions to public shaming and humiliation. Such being the case, one might plausi-
bly suggest that the exercising of the more physical “Islamic options” (such as
amputation) showed greater mercy on the part of those in power than the impo-
sition of more psychologically oriented i such as shaming and hu-
miliation. Ironically, this would be consistent with Clifford’s previously noted
findings that physical sanctions were less feared than those of a more psycho-
logical sort.

Let us return to some of the broader issues broached at the outset of this
discussion, one of which has to do with the types of comparisons the British
drew between themselves and their colonial subjects. I noted that generally
speaking, when British observers (such as Clifford) undertook such compari-
S d they frequently though often implicitly did so—they tended to focus
on difference rather than similarity and in any case tended to make comparisons
drawn on contrasts between British judicial ideals and Malay judicial practice.
I emphasized as well that when the British trained their gaze on their own
judicial procedures, they did not to come off so well. Both themes are readily
apparent in the reaction Clifford received from at least one person who sat
through his lengthy ion at the Hotel pole that night in June 1899.
I refer to W. H. Treacher, CM.G., British resident of Perak, who offered the
following remarks in response to Clifford’s discourse on Malays “as they were,
and as they are™

Mr. Clifford . . . has, unavoidably of course, had to focus before you some of the
worst points in Malay life, and 1 am trying to relieve somewhat the tension under
which you must be suffering. Recollect that, not very long ago in the history of our
own civilised and Christian country. women were burned for witcheraft, people were
hanged for stealing sheep, Catholics burned Protestants and Protestants burned Catho-
lics, and slavery existed under our flag. with all its horrors, (o an extent unknown to
the Malays.”

There is no way of knowing if Treacher was being ironic or satirical when he
reterred to his own “civilized and Christian country” and drew attention to
certain of the less savory practices that had been thoroughly institutionalized
there “not very long ago.” What is clear is that he is offering the audience both
a corrective and a palliative to Clifford’s views by bringing into focus some of
the similarities (and not just the differences) between Malays and British. That
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such was his agenda is made even more apparent by the comments that imme-
diately followed those noted above, which focused on the civility, intelligence,
and verbal skills that Treacher found to be common to (at least some) Malays
and British alike: “My own Sultan [sic] is one of the most courteous men I have
ever met. He understands both sides of a question more rapidly than many
Englishmen, and he can give you a clear opinion and express his views forcibly \
on such vexed questions as pi king, and the registration of
wome

“Treacher is in many respects the exception that proves the rule. Far more
typical were the views contained in the 1879 accounts of renowned world trav-
eler and author Isabella Bird, which were published in five installments in a
British serial, The Leisure Hour. in 1883. Bird was much taken with her travels
in and around Melaka and Sungai Ujung: this despite her finding “The ‘Golden
Khersonese' as a whole ‘very hot, and much infested by things which bite and
sting,”™ and despite the fact that she had very few good things to say about
Malays gnd gave a highly mixed report of colonial judicial practice in action:
*“Malacca fascinates me more and more daily. There is, among other things, a
medievalism about it. The noise of the modern world reaches out only in the
faintest echoes; its sleep is almost dreamless, its sensations seem to come out of
books read in childhood™ (emphasis added).” Sungai Ujung, for its part, was
even more intriguing, “regarded [as it was] as “parts unknown’, . . . a region of
tigers, crocodiles, rogue elephants, and savages!” which was also home to “pan-
ther[s] . .. and other beasts, . . . large and small apes and monkeys,” cobra,
python, hog, deer, etc., for which reason Bird concluded that it “must be like
many parts of Western Africa” (emphasis added).”

Having devoted most of the first two installments of her serialized account to
descriptions of the flora, fauna, weather, and her young white traveling compan-
ions, Bird opens the third installment of her report with the admission, “It is
strange that I should have written thus far and have said nothing about the
people from whom this peninsula derives its name, who have cost us not a little
blood and some treasure.” She begins rectifying this omission as follows:

[The Malay is] symbolised to people’s minds - . . by the dagger called a kris, and by
the peculiar form of frenzy which has given rise to the phrase “running amu
He shuns the town, and prefers a life of freedom in his native jungles. or on the
mysterious rivers. . . . The men are not inclined to much effort except in fishing or

hunting, and, where they possess rice-land, in ploughing for rice. They are said 10 be
quiet, temperate, jealous, suspicious, some say treacherous, and most bigoted Mussul-
men. . . . [Yet] they are not savages in the ordinary sense, for they have a complete
civilisarion of their own, and their legal system is that of the Koran. (emphasis added)”

There is much in these remarks on which we might comment, but it is arguably
more productive to focus on Bird's observations concerning “governmentality™
during the early days of colonial rule, especially the operations of the recently
established residential system. Most of her observations on the subject are con-
tained in her remarks concerning a certain Captain Murray, the British resident
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in Sungai Ujung, who was appointed when, as Bird and many of her contem-
poraries were wont to phrase it, the ruler presiding over the local polity (in this
case, Datu Klana) “asked for” a resident, circa 1875. Noting, among other
things, that Captain Murray had been “instruct[ing] the bright little daughter of
the Datu Klana in lawn tennis,” Bird writes that “He devotes himself to Sungei
Ujong as if it were his own property, though he has never been able to acquire
the language” (emphasis added).” She goes on to observe that “Murray is [not
only] judge, ‘sitting in equity’, [but also] i dent of police, lor of
the exchequer, and surveyor of taxes, besides being Board of Trade, Board of
Works, and I know not what besides. In fact, he is the Government” (emphasis
in original).”

Obvious differences in tone aside, these latter comments, especially Bird's
observation that Murray *“is the Government,” resonate with Clifford’s exten-
sive ions about the ssi ion of authority and power (ex-
ecutive, legislative, and judicial) in the sultan and other rulers in Malaya “as it
was.” Indeed. Bird remarks that Murray's “Residential authority is subject only
to the limitations of his own honour and good sense,” though she adds that
Murray's behavior was no doubt also conditioned by considerations of “possi-
ble snubs” by the governor." Rather than dwell on the ironies of this situation,
however, let us proceed to a consideration of what Bird had to say about Cap-
tain Murray's personal qualities, some of which, as she notes, were very much
in evidence in his capacity as judge:

He is a man about thirty-eight, a naval officer, and an enterprising African traveler,
. .. bronzed, sun-browned, restless, almost eccentric, never still for five minutes, dis-
connected in his conversation from the habit of living without any one in or out of the
house to speak to: hasty when vexed, but thoroughly kindhearted; . . . very blunt,
very undignified, never happy (he says) out of the wilds; thoroughly well disposed to
the Chinese and Malays, but impatient of their courtesies, thoroughly a gentleman, but
abour the last person that I should have expected to see in a position which is said to
require much tact if not finesse. (emphases added)"

She then describes a visit to the courthouse run by Murray, along with the
hearings she observed there, one of which involved a Chinese man charged
with stealing a pig. First, the courthouse: it was a

large. whitewashed room, with a clean floor of red tiles, a tiled dais with a desk for
the judge. a table with a charge-sheet and some books upon it, and three long benches
at the end for witnesses and their friends. A punkah is kept constantly going. There
are a clerk, a Chinese intepreter who speaks six Chinese dialects, and a Malay inter-
preter who puts the Chinese interpreter’s words into English. As the judge does not
understand Malay, it will be observed that justice depends on the fidelity of this latter
official. Though I cannot say that the dignity of justice is sustained in this court, there
is not a doubt that the intentions of the judge are excellent. (emphasis added)"

Then what might be termed Captain Murray’s “judicial style™:
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The Resident’s restlessness, which often gives him the appearance of eccentricity.
came out very strongly during the tedious business of disposing of charges. He was
never still for two minutes, but was either hammering on the desk, whittling its edge,
humming snatches of airs, making remarks to me, exclaiming, “Bother these fellows!™
or Do get on, and don't keep us broiling here for ever!” knowing that only the Malay
interpreter understood him. Mr. Haywood, through whose hands the crime of
Singapore and Malacca has filtered for twenty years, was very critical on the rough-
and-ready method of ing here, and y such as,
“You don’t ask them questions before you swear them,” etc.”

Two themes are especially striking here. First is the seemingly unvarnished if
not altogether frank account of what might charitably be termed, following
Bird, Captain Murray's “rough-and-ready method of [judicial] proceeding.”
which comes through loud and clear if we pull together some of Bird's remarks
on Murray's professional demeanor and overall judicial style: He was “rest-
less,” “disconnected in conversation,” “hasty when vexed, ‘undig-
nified,” and “impatient™ with the “courtesies™ (read “cultural sensibilities™) of
local litigants, witnesses, and (presumably) other relevant players such as trans-
lators, clerks, and bailiffs. And in addition to ignoring standard operating pro-
cedure by examining defendants and others without first swearing them in, he
s cither hammering on the desk. whit-
tling its edge, humming snatches of airs, exclaiming (in a language that was
foreign to almost everyone present in the courthouse and was certainly unintel-
ligible to the only litigants about whom we have specific information), “Bother
these fellows!” and “Do get on and don’t keep us broiling here for ever!"—
such that he was “constantly” criticized by a visiting British magistrate. More
generally, just as Bird not only admits that Murray i out the last person 1
should have expected to see in a position which is said to require much tact if
not finesse,” she also concludes—and this is in many respects the bottom
line—that justice is nor served in Murray’s court. Her pre sentiments on

this key issue, recall, are: I cannot say that the dignity of justice is sustained in
this court.”

The second theme that is parmulur]) striking in all of this is the unbridled,

d, even blind opti concerning the virtues of local British judi-

cial pmcc“ that Bird registers in passing, despn: the volume of observations
and conclusions conceming Murray's glaring incompetence or at least his i inap-
propriateness for the job of local judge. Indeed, Bird concludes the paragraph
recounting how, when court is in session, Captain (here Judge) Murray is given
to hammering on his desk. whittling its edge, humming, talking to visitors,
blurting out his frustrations in English, and being “constantly” castigated by a
more experienced colonial magistrate with the jarringly dissonant remark, “In-
formal as its administration is, I have no doubt that Justice is substantially I
done.” The “evidence" proffered for what is in the given context a most pecu- o
liar lusion is quite straightforward but would also have to be judged thor- {
oughly circumstantial and largely irrelevant. It consists of the “fact” that in |
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Bird's view “the Resident is ientious, . . . truly h ble, . . . very lov-
able, [and] . . . is evidently much beloved, . . . {for he] . . . is able to go about

in unguarded security” (emphasis added)."

I have dwelt on Isabella Bird's observations concerning judicial practice in
Captain Murray's court partly to underscore that British observers were well
aware of the chaos in their courts but preferred their own brand of judicial
chaos to the Malay variants they encountered or imagined, and partly to empha-
size that the British did in any case turn a blind eye to the irregularities and
excesses of colonial judicial practice. Phrased in more abstract terms, the irreg-
ularities and excesses of colonial judicial practice that the British observed did
not disrupt their hegemonic view that British judicial practice was just, honor-
able, and altogether superior 10 its indigenous counterparts.

It remains to consider, finally, what Bird has to say about Malays in general
and kadi in particular:

[Malay] “honour” is so sensitive that blood alone can wipe out some insults to it . . .
[They] are bigoted, and for the most part ignorant and fanatical Mohammedans. . . .
They are . . . ruled by the law of the Koran. and except where the Kali [kadi], who
interprets the law, decides (which is very rarely the case) contrary to equity, the Brit-
ish magistrate confirms his decision. In fact Mohammedan law and custom rule in
civil causes, and the Imaum of the mosque assists the judge with his advice.*

What I find both remarkable and ironic about this passage is that while it con-
tains more or less blanket condemnation of Malays as “bigoted.” “ignorant,”
and “fanatical Mohammedans,” it also grants that kadi’s interpretations of the
law are almost always equitable (only “very rarely” “contrary to equity™). More
generally, Bird's grudging praise of kadi resonates with the deeply ambivalent
views of Newbold, Clifford, and other British observers who express intense
antipathy toward many aspects of Malay life and customs, including religion
and the handling of criminal matters by local rulers, but were nonetheless re-
latively charitable in their assessments of the work performed by Islamic
magistrates.

THE REORGANIZATION AND RATIONALIZATION OF THE COURTS, 1890s—1980s

Malay judicial responsibility appears to have been regarded as an administrative im-
perfection, unavoidable in the early stages of intervention, but to be superseded by
European authority as soon as possible, or circumscribed by limited jurisdiction and,
in the more important cases, by the presence of a British magistrate who would be the
effective dispenser of justice. . . . [Key concemns] in their administration of justice as
in other branches of g oo [were] ... izing the petty jurisdiction of
penghulus [village leaders), and allowing it to function as informally as possible
within a general system of British courts, governed by British rules of procedure and
administering state law or the law of the parties, according to the nature of the
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case. .. But it was essentially a single system. (Sadka 1968: 263, 273; emphasis
added)

The reony ization, and rationalization of Malaya’s Islamic
legal institutions that occurred at the hands of British colonial authorities began
in carnest in what might be termed the “long decade™ of the 1890s (the fifteen
or so year period extending from the final years of the 1880s through the first
few years of the twentieth century). This was, not coincidentally, a period
marked by the rapid consolidation of British colonial power through the resi-
dential system and the pronounced lhoubh highly unzven constriction of indige-
nous authonty entailed in the i and qr P of that
system. Because ind i and iti of all kinds, especially
those bearing on what the British took to be matters of politics. were increas-
ingly subject to the ever more systematic colonial gaze during this period and
the decades that followed. we know a good deal more about kadi and the judi-
cial pralfedures in which they were involved during this time. Still, as the epi-
graph for this section suggests, indi horities were effectively shunted
aside or severely constrained by colonial fiat. which heavily circumscribed their
Judicial responsibilities and jurisdictions on the whole. This fact. coupled with
the Bntish impenal bias toward wntten codes and \ub\mnuv: law as opposed
1o, say, more informal, modes of op including. especially,
those bearing on provedure and the cultural logic of judicial process. means that
we do not know much about actual judicial process in the kadi's courts during
any period of colomial rule. That said. the larger context in which kadi and their
courts operated is fairly clear.

Toward the beginning of this period, the colonial rule of thumb seemed to be
that 1 judicial matters, Bnush magistrates were to rely on “The law prevalent
n Mahomedan States supplemented when necessary by the laws of Great Brit-
ain™" Instructions prepared in 1882 by the assistant resident of Perak (George
Maxwell) presenibed “the Straits Penal Code as the guide in criminal jurisdic-
tion,” specifying i addition that “provedural details should be as in the English
Court of Petty Sexsicns, a manual on which was to be furnished to every court.
and [that] the Enghsh law of evidence was to be followed.™™ The instructions
continued: “Nabve laws and customs should be allowed due rights. but as no
uniform body of nanve law is in the hands of Magistrates for enforcement.
refercoce should be made to head-quarters in cases of difficulty turming entirely
Qi native cusiom.” Instructons aloag these sume lines were reissued i Se-
langor and Sungai Ujung w1890 and 1894, respectvely. ™

Many such codes and di were b i whoiesale from the Indian
Peoal Code and the Stnuts Seadement Law (much of which was modeied on the
Indian Penal Code). Speaking of the sdministration of law generally, Sadka
notes that “magistraies e the carly vears admimstered the law according
their own ideas of equity, moditied by what they knew of Maiay and Chinese
Custom and the Indian o the Siwraits Penal Code.™ Not surprisingly, Issbeila
Bird, who wit d the of the system, duded that it was “a most
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queerly muddled system of law, . . . Muhammadan law existing alongside of
fragments of English criminal law, the Resident's notions of equity overriding
all else.”™"

Bird was by no means the only observer to reach such conclusions. Others,
including those with a much greater stake in the management of local affairs,
were also alarmed by the relative messiness and chaos they encountered in local
British judicial domains. Among them was Frank Swettenham, who argued in
1891 that “lawyers should be kept out of the courts, not only for reasons of
principle but also because ‘they [the state governments) do so many things for
which they would be puzzled to produce any legal warrant that the advent of
educated and intelligent lawyers would be disastrous to the Native States sys-
tem at the present time'."™*

As mentioned earlier, however, irregularities in local British judicial pro-
cesses were much preferred, or at least more inclined to be tolerated, than real
or imagined irregularities in Malay judicial systems. The former, in any case,
did not undermine the hegemonic views of British judicial superiority; the lat-
ter, in contrast, were absolutely central to imperial hegemony concerning Malay
judicial process. In some ways more important, they provided grist for the ideo-
logical mill that helped chum out and sustain what proved to be widespread and
enduring British (and eventually broadly diffused Wester) ideologies that were
either subsumed under the relatively specific rubric of ‘Aadt-j tice” or keyed
to more general and diffuse ions as to the i i back and
overall irrationalities of Islam.

We shall return to the themes bearing on “kadi-justice” and related matters in
due course (chapter 2). In the ime it bears izing that
the precise role “played by Malay authoritie the administration of justice
[during this period] is not easy to determine.”™ That said, it is clear that with
respect 1o numerous categories of cases that the British deemed serious, such as
homicide, burglary. rape. arson, forgery, and coining, Malay “judgement was
not altogether trusted” and Malays tended to be excluded from all substantive
participation in judicial process. This was partly because “it was a rare thing for
a Malay to appear as an offender in a criminal court, . . . the accused [being]
mainly Chinese with a percentage of Indians, . . . [typically up on charges of |

. drunkenness. breaches of the peace, vagrancy, petty thefts, and similar
minor offenses.™ Despite being drawn out of the loop in such cases and despite
being fairly closely supervised by British officials in others, “[Malay authori-
ties] had had some judicial responsibility from the very beginning of the Resi-
dential system, and it was in this sphere of government perhaps that they par-
ticipated most actively.™ When British courts were established, local Malay
rulers met regularly with residents and district magistrates, though, as noted
above, serious offenses were handled by British officials in accordance with
British notions of justice, propriety, due process. and the like.

We need to exercise caution in interpreting such circumscription for at least
o reasons. First. the judicial functions of the chiefs extended beyond the
courts: in Negeri Sembilan. for example, “it was customary for the ‘chief’ (by

Y.
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which, presumably, was meant the lincage headman) to attempt to settle civil
cases in the first instance by arbitration.™ (Criminal cases were the respon-
sibility of the police, but even in these cases the chiefs of persons charged were
required to be present and presumably played some role as well, via mediation,
negotiation, etc.) Second. senior chiefs and rajas assisted European magistrates.
“not only by hearing and considering the evidence with [them], but by advising
[them] as to Malay custom in civil cas This was of considerable impor-
tance not only with respect to the specific cases at hand but also with regard to
the shaping and future relevance of authoritative texts and state-defined spheres
of adat and Islam (see Peletz 1993a).

According to Sadka, “for the most part, the Malays who held court indepen-
dently were the kathis and penghulus with minor jurisdiction.”* In 1891, kadi
and penghulu in Perak were empowered “to charge twenty cents for every sum-
mons, postp service and jud, ticket, and ten cents for every sub-
peona.”™* (But this varied; in Selangor. for example, penghulu did not charge
any fed®.) Such fees were “a fraction of those prevailing in the ordinary courts,
but they must still have made litigation in the villages unnece: arily compli-
cated and expensive.”™ Even so, in 1890 penghulu and native chiefs in Lower
Perak were reported to have disposed of more cases than the district courts.”

“In Pahang where (according to Clifford) the only justice to speak of in pre-
British days was administered by karhis, the Resident’s initiative appears not o
have been necessary.” and by 1890 a kadi. “probably a pre-Residential appoint-
ment. was sitting with the Pekan magistrate.™ In Negeri Sembilan around the
same time. a kadi was “hearing cases in open court once a week.” In the latter
state, however, the jurisdiction of kadi seems to have been limited to religious
offenses, narrowly defined. The British resident of Negeri Sembilan, for exam-
ple. “noted that the chiefs of that state adhered to the customary law [adat] in
property and inheritance cases, and failing a settlement in their courts, the cases
were brought into the civil courts.” By contrast, in Sungai Ujung and Jelebu the
chiefs apparently had adopted the syariah in such cases, which were thus re-
ferred to the kadi's court.”

Colonial records from this era refer to chief kadi and assistant kadi being
“salaried officers of the state.” They also note that such ***Muhammadan priests’
were required to keep a register of all marriages and divorces™; and that while
they had powers to fine, they were required to report matrimonial offenses,
including “enti " and remarriage within the edal period* to the (British)
district magistrate.” Cases of the latter sort were beyond the jurisdiction of
kadi, but kadi did sit as ssors, just as their assistants (naib), though without
jurisdiction per se, might “settle small disputes with the consent of the parties”
involved. Interestingly, some areas, such as Lower Perak, had been treating
adultery as a penal offense since 1881. As the district magistrate of Batang
Padang wrote in 1892:

When 1 first came to the State [prior to 1881] these cases were dealt with by the
Malay mams etc and were punished by shaving the head, flogging in public etc.
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[Tlhis was abolished and for some time there was no recognized punishment but
afterwards at the suggestion, 1 believe of the late Sultan (then Regent) it was ordered
that cases of adultery should be tried by a Magistrate sitting with an Asst. Kathi or
native i and the i was fixed at six months imprison-
ment of either description and (or) fine not exceeding $60/. . . . This was the custom
in Kinta when 1 left and I introduced it here. It is also in force in lower Perak.”

In 1894 these sanctions were institutionalized in states such as Perak and Se-
Iangor through legislation that defined adultery by Muslims as a criminal act

by fine or impri “Prompt arrest and punishment of of-
fenders was not merely an authoritarian exercise; as the Sultan of Perak ex-
plained when he argued the need for such legislation before Council, most of
the serious crimes by Malays were crimes of jealousy, and some*action was
needed to prevent people taking the law into their own hands.™

One of the reasons that the very existence of kadi was particularly trouble-
some from the point of view of the British is that they were key symbols of
Islam generally and of Islamic law specifically, the administration of which
“was a source of considerable embarrassment to British officers.” “The exis-
tence of a dual judicial responsibility disturbed” British officers, “as it has dis-
turbed other temporal authorities faced with the claims and pretensions of reli-
gious courts,” partly because “they had an individualist and secular repugnance
to a code which punished neglect of religious duties with fines, and adultery
with heavy prison sentence: The dilemma was ameliorated in part by limit-
ing the jurisdiction of kadi (for example, by bringing the more serious cases
before secular magistrates) and by overseeing their work in various ways. Thus,
“in Perak, reports of cases and petitions for appeal were channeled through the
European officers to the Chief Karhi and the Sultan.” Even so, it remained
“difficult for some E officers to i to the temporal
punishment of sin.™"

Despite but also partly because of their ambivalence, the British forged ahead
with judicial reforms of various kinds, many of which made provision for lhe
establishment of new “mixed courts.™ But persisted and P
were manifold: in some of the new courts, Malay judges were reported to dis-
pense with witnesses and to levy fines without trial." More generally, “various
judicial personnel lacked the due modicum of judicial knowledge; judges had
no lawyers to help them, they got no publicity and were subject to no public
upmmn " In Negeri Sembilan, moreover, bccausc of lhc British view that kadi

“were not versed in the p of of sses and the admis-
sion or rejection of cvndcncc. the help of a European magistrate” was deemed
“beneficial,” though “not so much to interpret the shari'a as to oversee rules of
evidence and procedure.”™ Such “mixed courts™ are among the more important
legacies of the colonial era, as we shall discuss in more detail in due course.

We have concentrated thus far on the reorganization and rationalization of Is-
lamic courts but have said little about the effects of these and related processes
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on preexisting courts, on the authority of traditional leaders in the form of
district chiefs and their and on the ibilities of the rural Malay
majority. To address these latter issues, 1 shall focus for the moment on the
district of Rembau and the state of Negeri Sembilan generally. As carly as
1889, by which time Rembau boasted a state-appointed kadi, the district had
three somewhat separate court systems, each with its own realm of jurisdiction
and distinct g ing p ds justice, and ibution, though as
noted in Sadka's epigraph to this section, they were all encompassed within and
ultimately subject to the constraints of a single system of British and over-
whelmingly secular design.” From the very beginning. of course, Rembau’s
Islamic court and its cadre of officialdom came under the de jure authority of
the undang (though the latter was ultimately beholden to the British). The un-
dang therefore retained his traditional supreme position as chief arbiter in re-
ligious affairs and as Allah's vice-regent (khalifah) within the district. None-
theless, events of 1889 engendered 2 separation of powers and legitimacy
analoffbus to that between church and state, which had not existed in Rem-
bau—or anywhere else in the Peninsula—prior to colonial rule.

With the creation of an Islamic court in Rembau, many of the prerogatives.
responsibilities, and symbols of adat leaders became vested in Islamic magi
\rates and their official representatives. As a direct consequence. in 1889 Rem-
bau's undang virtually ceased to participate in the civil aspects of villagers’
marriages and divorces (Parr and Mackray 1910: 52, 57): these duties were
thenceforth assigned to Rembau's kadi. The following decade saw the passage
of legislation requiring Friday mosque attendance by males residing in the vi-
cinity of a mosque; it also made village-level Istamic functionaries directly
responsible to the kadi for enforcing the payment of small fines by those irregu-
larly present at Friday services.” These developments effectively extended cen-
tralized political control into an area where it had never before penetrated.
creating in addition new loci and linkages of authority both in villages and in
the district as a whole. All such legislation impinged on the duties and stature
of clan leaders, who had previously regulated all local affairs including the
observance of religious obligations. Even though the processes in question were
fairly gradual, clan spokesmen were clearly victims.

It is notable that much of the impetus behind religious hierarchical expansion
and more consistent enforcement of Islamic law emanated from the highest
echelons of the indig polity itself: luding the undang and yang diper-
tuan besar. This was partly because Islamic administration and reform was one
of the few areas in which elite initiatve received the formal approval and en-
couragement of British authorities (Roff 1967; Milner 1995). We need to bear
in mind that the British introduced legislation beanng on virwally all domains

of Malay life, thereby severely Ct rulers in
subs political activities. These ci prompted indi elites
throughout the Peninsula 1o seek exp in p 1y more elabe

displays of their traditional power and status, and further encouraged them to
play an ever greater role both in the administration of religious affairs and in
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the more formal implementation of Islamic law. That their activities in this
latter area often worked to erode the stature of clan chiefs and their subordi-
nates was. it seems, of little direct concern and occasionally was even to their
advantage. One need only recall that status rivalries and political antagonisms
rather than common interests seem always to have been characteristic of verti-

cal (and ily | y) hips in the indig polity (sce
Peletz 1988b, 1996).
No less imp here were the | posed to the it political

elite (the Kaum Tua or “Old Group™) by Sumatrans and other, mostly foreign-
born Muslims whose activities in Singapore, Melaka, and elsewhere in the Pen-
insula from about 1900 threatened both the clites’ positions of privilege and
their supremacy in the eyes of Islamic subjects. Criticizing the old guard as

ionary and feudalistic, and heading a i that came
to be known as the Kaum Muda (Young Group), these activists sought sweep-
ing religious and educational reform as a means of improving the Jot of Malays,
their Indonesian brethren, and Muslims the world over. Among other things,
they endeavored to rid Malayan Islam of local accretions emanating from adat
and to persuade influential Islamic men of learning (ulama) to rectify past er-
rors associated with their conveyance of “false doctrine” and religious impuri-
ties more generally (Roff 1967: 58). This involved encouraging individual Mus-
lims to exercise rationality (akal) and informed judgment (ijtihad) so as to
cradicate the itical p of i diate religious authority (taklid
buta). which was said to prevail throughout village socicty and to ensure a
perpetuation of the status quo.

Modemn education and greater contact between local clites and (mostly for-
cign-born) Muslims in Singapore, Melaka, and other parts of the Malay-Indone-
sian i also Malay of and dialogue with develop-
ments in Egypt. Saudi Arabia, and other regions of the Islamic heartlands. This
had the effect. in the Malay world, of galvanizing diverse currents of Islamic
nationalism and reform and of promoting nationalist discourse on the virtues of
Islamic rationalization and the necessity of icating the k d,” pre-
Islamic (animist/Hindu-Buddhist) elements of Malay culture to help in bringing
Malays and Malayan Islam into the modern era.

One of the better-known nationalist leaders to emerge from the Malay com-
munity in the early part of the twentieth century was Dato Sedia Raja Abdullah
bin Haji Dahan, Rembau's eighteenth undang (r. 1922-38). Dato Abdullah was
among the Malays of royal birth (a member of a gentry clan) chosen to receive

the benefits of an English-style educati d in Singapore and else-
where, he igned vigs ly for modern education for the Malay popul.
and for the of voluntary (especially self-help) org:

tions that would help improve the social and economic standing of the Malay
community. Hailed by some British officials as “the ablest Malay in the coun-
try.™ Dato Abdullah also broke with longstanding tradition by publicly dis-
couraging rituals of pre-Islamic origin, such as berpuar, which were conducted
every three years in accordance with the dictates of venerated and feared
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pawang (shamanic specialists). These rituals entailed mock battles, blood sacri-
fice, and other activities geared toward securing the blessings of local guardian
spirits, driving evil downstream toward the Straits of Melaka, and otherwise
ensuring bountiful harvests.

Some sense of the reasons why Dato Abdullah sought to discourage such
rituals and the beliefs undergirding them can be discerned from his comments
on beliefs in the efficacy of berpuar and the local spirits associated with them.

It is idle to hope for the cconomic progress of the Malays so long as this and similar
beliefs prevail among them. Where those beliefs are deep rooted, science cannot make
much headway, for superstitions and scientific truths cannot exist side by side. It is
difficult. if not impossible, to deal scientifically with pests if damage 10 crops is
believed to be due to the ravages of evil spirits.™
In much the same fashion, Dato Abdullah’s brief overview of the more revered
keramat beings (which he translates as nts”) held to exist in Rembau during
the 1920s concludes on the following note:

Suclis the influence of these saints on the overwhelming majorty of the Malays and
it is needless to add that this influence is a lamentable obstacle 1o their economic,
spiritual and moral Though Islam izes 1o i between
man and Allah, the relics of the pre-Islamic “Days of Ignorance” survive and will
continue to cxercise a disastrous influence so long as Malays are ignorant of the
fundamental teachings of their religion and remain indifferent to the benefits of secu-
lar education.”

It is significant that reformist arguments such as those of Dato Abdullah were
not only couched in appeals made in the name of secular cducalion. science,
and progress, but also contained few if any to the p hical or
existential “quests for meaning” frequently cited by “mtcllcctunlm theorists
(Geertz [1964] 1973; Horton 1971; cf. Parsons 1963: xlvii-xIviii) as stimuli for
religious conversion (“internal” or otherwise) or cultural rationalization gener-
.|lly Mme brnadly the symbols and idioms asmcnalcd with terms such as

and transnational discourse, cspecmlly as they hulpcd pmvlde a new basis for
(pan-Malay and pan-Isl )

In sum, Kaum Muda spokesmen and early nanunalm leaders like Dato Ab-
dullah launched an explicit attack on the spiritual and other evils stemming
from a blind adherence to the rehg:ous ﬁgures who throughout the Peninsula
bol. d and d the p of tradi I rulers, i ing the most
senior. The latter, for their pan reacted rather swiftly to this challenge. But they
did so primarily through legislative channels, for by the tumn of the century they
enjoyed virtually no other legitimate options, the more general and salient point
being that since the very beginning of early modern times in Southeast Asia
“the good ruler was always concerned with ‘modernity’,” including, not least,
acquiring “the most modern spiritual doctrines and techniques” (Milner 1983:




T IIE——

ISLAMIC MAGISTRATES AND THEIR COURTS 55

45; emphasis added). Thus the year 1904 saw the passage of an act forbidding
the teaching or preaching of any religious doctrines outside one's home without
the prior written ission of Negeri Sembilan's yang dip besar. This
legislation also provided for the penalization of persons involved in “deviation-
ism" through the propagation of “false doctrine,” which could conceivably oc-
cur even in the case of duly authorized religious instructors despite the fact that
**deviationism’ as such is unknown to any orthodox formulation of Shari'a"
(Abdullahi A. An-Na'im 1999: 163)."

One other sphere of activity over which Islamic magistrates and their repre-
sentatives attained jurisdiction during the early decades of colonial rule in-
volved villagers’ behavior during the fasting momh anadan Ka:lr lhmughoul
Negeri Sembilan were charged with on
cating, drinking, smoking, and the like during lhc daylight hours of Ramadan,
and by 1915 they could also fine local shupkecpcrs cngagcd in the daytime sale
to Muslims of any food fit for i ™ These d
further confirm the larger process whereby outside authorities backed by the
state intruded on the realm of village religion, clearly at the expense of clan
leaders.™

Negeri Sembilan’s kadi had encroached on the authority of local clan spokes-
men even earlier, however. In 1888, to cite one example, the State Council of
Sungai Ujung gave the district kadi nnd vnllage«lcvcl mosque heads (imam) the
power to prevent parents from marriage pay s from
their daughters’ suitors.” Local people undoubtedly saw this act as an mfnngc-
ment on both the prerogatives of clan officials and the autonomy of those with

Of greater historical import is the previously noted
M Laws E: of 1904. This legislation did not simply em-
brace offenses i with “deviationism™ and the p ion of “false
doctrine™; it also covered i priety (but not h | activ-
ities of any kind. despite their ibiti hy the Quran) including adultery and

incest as defined in Islam.™ The fact that the enactment construed incest in
exceedingly narrow terms (sexual relations between persons forbidden by Is-
lamic law to marry), is extremely revealing since the British by this time no
longer supported prohibitions within the far broader category of incestuous be-
haviors glossed sumbang.™ These constitutional biases engendered by British
policy thus increased the cultural distinction between adat and Islam.

One can easily imagine that the kadi’s jural sphere was of great concern not
only to indigenous rulers but also to the architects of colonial policy. The cre-
ation of the kadi's office did in fact result in highly charged disputes within
Malay and British official circles concerning both the types of penalties Islamic
magistrates could impose on transgressors of religious law and the precise
limits of their jurisdiction on the whole. Villagers obviously held opinions on
such matters 00, as suggested (although perhaps overstated) by the comments
of Negeri Sembilan’s first British resident: “Nothing is more distasteful to the
people than that Muhammadan law should be applied where custom provides
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the remedy, and as the Kathi is generally anxious to exercise Muhammadan law
only, great care has to be taken to prevent him from interfering in cases of
custom™ (Lister 1890: 319).

Overall, es relating o the kadi's authority proved quite problematic in
terms of British policy and villagers' relationships with clan leaders and repre-
s:.m:nnc\ of the state. T!us was particularly true within the area of property and

Indeed, as discussed elsewhere (Peletz 1988b), many of the major
legal, political, and culural quandaries that emerged as early as 1890 centered
on the devolution of rights over certain categories of property, especially land.
and the extent to which village-level inheritance affairs ought to be directed by
religious authorities and Islamic property codes more generally.

The appointment to Rembau of an Islamic magistrate in conjunction with the
progressive empowering of religious hierarchies precipitated numerous di-
lemmas within the village—as well as profound legal and administrative prob-
lems for the British—owing also to the Malay people’s varying knowledge of
Islamic doctrine. The rural majority’s understanding of Islamic doctrine has
alwagh been far less histi d than that of indi elites at the highest
levels of the traditional polity or religious bureaucracy. Until recently, villagers'
familiarity with the specifics of Islamic texts was at best rudimentary; typically,
it was confined to what could be gleaned from the preachings of itinerant
ulama, local mosque ofticials, and clan spokesmen.” Through religious instruc-
tion in the village, males gained the skills required to recite Quranic verse; this
recitation proceeded in Arabic, however, not Malay, and the Quran was never
widely available in the vernacular. This situation holds true even at present;
extremely few rural or urban Malays are able to read (as opposed to recite) or
speak Arabic. (In the late 1980s, for instance, the village of Bogang boasted no
one with such skills, although it contained a mosque and a prayer house, three
Islamic functionaries, a few certified religious instructors, and more than a
dozen haji.) In the nineteenth century, then, the village majority undoubtedly
lacked sufficient knowledge of Islamic legal theory to perceive any disjunction
between adat and Islam within the domain of property and inheritance.

Representatives of the highest Icvcls of the indigenous hicrarchy, in contrast,
have long enjoyed a ively d ding of Islamic doctrine,
as well as an awareness of how adar and Islam diverge with respect to certain
aspects of property and inheritance. It would be difficult to overestimate the
extent to which colonial administrators and their pohcm contributed to the
cultural ization of such diverg as elite
perceptions along these lines can be documented for the 1890s and probably
originated much earlier. To cite one example, by 1893, the Sungai Ujung leader
with the tile of Dato Klana had petitioned the district’s British resident to
clarify official policy conceming rights over intestate property. More precisely,
he had requested the British resident to ask the State Council whether the kadi's
adjudications in such cases should proceed in accordance with Islamic law or
“the ancient custom ... by which the property always remains with or de-
scends to relations on the female side.” The outcome of this inquiry appeared in
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a decree of April 27, 1893, which stated that “the Muhammadan law should be
the one to be followed in a Muhammadan state and [that] the other could not be
recognized in a Kathi's Court.™

Historical sources concerning late nineteenth-century Rembau testify to a
similar situation as regards elite perspectives toward adat and Islamic inheri-
tance codes, including their favoring of Islamic conventions, at least in certain
contexts (see Lister 1890). In Rembau, however, the changes advocated by
indigenous rulers were far less extreme than those proposed in Sungai Ujung,
for they did not urge the elimination of the system grounded in matrilineal
rights and divided title (as the Sungai Ujung measures definitely did). This
divergence may be attributed to the greater commercial development in the tin-
rich territories of Sungai Ujung as compared with Rembau at the time and the
resultant premium plnu:d on the autonomy of proprietors at all levels of that
region’s indi It is highly ins ive in any event that Malay
leaders in Rembau focused on a dimension of property relations that seems
always to have been characterized by structural contradictions and that would
undoubtedly have caused controversy even without an Islamic emphasis on pat-
rifiliation at the expense of collateral links through women. I refer to the fact
that rights to a full half-share of a deceased man's conjugally acquired movable
property (cash, weapons, livestock, and the like) could go to his mothcr or

sisters—for the benefit of the latters’ progeny her than his own
particularly if hc had failed to bequeath such rights to his children lhmugh
“paternal provi ing” (tentukan). ifically, by 1890 the leaders of Rem-

bau's indigenous polity had tentatively decided that all such items “became
unconditionally the property of the children and could not in any case retum to
the man’s [matrilineal] relations,” since the alternative “made a great deal of
difficulty, as it [was] not in accordance with Muhammadan law™ (Lister 1890:
317).

The implications of these perspectives are taken up elsewhere (Peletz 1988b;
esp. chaps. 4 and 8). Here I would only reiterate generally that elite awareness
of areas in which adar and Islam diverge with respect to the distribution of
intestate property rights existed as early as 1890 and clearly predated similar
perceptions among the populace at large. This should come as no surprise given
the wealth of the indigenous elite and the far greater likelihood, as compared
with the village majonly that they could afford the pilgrimage to Mecca and
fraternize with li; ists of di cultural g among whom
were many of a strong reformist nnd modernist bent.

Much of the emphasis in the development of Islamic law, Islamic courts, and
the jurisdiction of kadi during the first few decades of colonial rule was realized
in legislation that focused on a relatively limited number of issues. These in-
cluded adultery, incest, irregular mosque attendance, failure to fast during
Ramadan, teachings deemed to be out of keeping with locally acceptable ver-
sions of Islam, and, last not but not least, whether appeals from the kadi's
courts should be heard by Malays (as Malay leaders preferred) or by Europeans
(the British preference). There was in all of this considerable discussion and
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controversy surrounding kadi and their mandates, but our knowledge of such
matters is highly skewed. Most of what we know on the subject involves de-
bates that took place among British officials who held contrasting views on the
issues at hand, relating in some cases to one of the central conflicts underlying
British colonialism—whether to “keep the natives native,” “make them better
Muslims,” and/or “bring them into the modern world.” Some material bearing
on policy discussions between British and Malays does exist, but unfortunately
there is very little information concerning the debates pertaining to such matters
that occurred among Malays themselves. According to some sources, however,
enactments of subsequent decades, such as those passed in 1938 which stan-
dardized and gave more bite to provisions concerning offenses against Islam,
generated “interest [that] was so keen” that “in every mukim [parish] in the
Federated States [Perak, Selangor, Negeri Sembilan, and Pahang], people were
meeting at the mosques to discuss . . . [them], as a rule with a penghulu or
kathi as chairman.”™ We have no information on whether such discussions in-
cluded all members of the community (for example, women). But we do know
that at least in the case of Rembau's 1951 “adar crisis,” women actively voiced
their opinions and made clear to their husbands and male kin that they would
not tolerate further legislative infri on their inheri rights or other
“customary™ prerogatives.

Rembau’s “adat controversy™ of 1951 merits brief consideration for a num-
ber of reasons. The Religious Affairs Section of the Rembau branch of UMNO
(the United Malays National Organization) precipitated the crisis by launching
an extremely pointed and public attack on women's privileges in proprietorship
and inheritance. UMNO spokesmen claimed that from the perspective of Islam,

i to these ituti ly upheld i specifying
women's monopolistic proprietorship over houses and land was illicit (haram)
and that adherents to adar incurred grave sin and would thus encounter un-
speakable horrors in the Afterlife. UMNO's public attack on these long-

i ink

enshrined features of 1 itance was broadly advertised in the local
press and the national media and clearly forced people to take a long hard look
at—and attempt a more ic and ¢ hensi ion of—the re-

lationship between their matrilineally oriented adar on the one side and patri-
centric Islam on the other. It also succeeded in polarizi g various of
the Malay community, particularly “old” and “new” leadership (clan spokesmen
and modern-day political leaders, respectively) and women and men. This is
especially ironic in light of UMNO’s mandate to transcend regional differences
and parochial loyalties 5o as to unite the Malay community and thus not only
protect it from the menaces and machinations of non-Malays but also facilitate
both its economic development and the creation of a more pronounced and
sustaining national consciousness based largely on the teachings of Islam.
Rather than taking up the resolution of Rembau's adar controversy (for such
matters, see de Josselin de Jong 1960; Peletz 1988b: 120-27), I would empha-
size two more general points. First, controversies and crises such as these,
along with the attacks on local tradition that precipitated them, were engen-

|
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dered by colonial that not only evi 1 i
and radically dnﬁuud the i and ies once concen-
trated among clan spokcnmen but nlw politicized adar and Islam and polarized
their respect Stated crises such as these
are best seen in light of the shn{lmg political fortunes of distinct groups of
Malay leadership, the development of new lnrrm of education and cxpemw
that contributed to the highly uneven di of g o
lenm as well as helghlcned geographic and social mobility, ocwp:llrmul 1pc/

ion, and social i Il of which chipped away at the cultural
like-minded long istic of rural Rembau. The second point is a
higher level and more abstract reformulation of the first. These types of crises
were part of the price Malays in Rembau and clsewhere paid for their incor-
poration into national-level political izations and for their encapsulation
more generally within the broadly encompassing political and moral orders
of what Benedict Anderson (1983) has referred to as an “imagined (national)
community.”

o) £z and Ii: in the Postwar Era

Malaya's occupation by Japamse mllnzry forces during World War I1 helped
engender of various kinds and also con-
tributed to heightened polamznnn of ethnic relations. especially those involv-
ing Malays and Chinese. The accounts of local elders suggest that Malays
emerged from the occupation beset by deep-rooted fears that their very exis-
tence was threatened by the predominantly Chinese Malayan Communist Party.
These same accounts indicate that Malays feit menaced by Chinese and Indians
as a whole. who by this tme outnumbercd Malays in Negeri Sembilan and
other western Malay states. Some of the more cosmopolitan villagers still living
aiso potnt to Brush policies just after the war as contributing to these feelings
of insecunity and impending doom—for. as occurred also in Indonesia with the
Dutch and among other coloniai powers in Southeast Asia, the British resumed
control in Malaya showing fitte concern for the past. It was as if they felt they
should be abie simpiy o pick up where they left off when they effectively
sbandoned their colony to the Japanese. By and large the Malay efite found this
ammude unacceptabie. partculariy smce Boush plans for the immediate future:
of the Malays invoived a senious curtmiment of their positions of power and
mgmsum&m:mmmmmwwaszm
accorded more or less equal under the 3 ied in the
Maiayan Union. which was rushed mto existence i 1946.

The foundation of the Malayan Union met with immediate: opposition from:
Maiay leadership and led in the same year to the formation of UMNO." UMNO
was neither the first nor the oniy Maiay poiitical pany on the scene, and it was
viewed by many of its Maiay detractors as anistocratic. feudal. and “insuffi-
Qentiy Isiamic.” the later pantly becanse it did not advocate the creation of an
Islamic state. as did those who formally inangnrated: the Hizbul Muslimin (Is-
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lamic Party) in 1948.* But UMNO proved to be the dominant force in mobiliz-
ing Malay sentiment against the Malayan Union; indeed it has received much of
the credit for the union’s replacement in 1948 by the Federation of Malaya.
With the birth of the federation, the residential system was dismantled in favor
of a constitutional arrangement whereby Malays regained some of their prewar
ethnic privileges and acquired greater autonomy in administering their own af-
fairs. Among other changes, the status of resident was downgraded to British
advisor, who served primarily in an adjunct capacity to a Malay executive
styled chief minister (menteri besar). Henceforth Ihe prmclpul organs of gov-
emment within the state were ially twofold: a legisl S5 in the
form of a unicameral parliament referred to as the Council of State (Majlis
Mesyuarat Negeri), whose president was the Chief Minister; and a cabinet
known as the State Executive Council (Majlis Mesyuarat Kerajaan), the mem-
bers of which were both to aid and advise the yang dipertuan besar in the
conduct of his executive functions as council head and titular head of state, and
to appoint the chief minister (albeit with the approval of Negeri Sembilan's
rulinggehiefs)."

With regard to religious inistration, the state i [ the
yang dipertuan besar and ruling chiefs to enact laws regulating both Islamic
affairs and adat. In consequence, the year 1949 saw the creation of a proposal
to establish a Council of Islamic Religion and Malay Custom (Majlis Agama
Islam dan Adat Istiadat Melayu).* Given the thrust of state encroachments on
the realms and interrelationship of adar and Islam, it was decided that an Is-
lamic juriconsult (mufti) should sit at the head of such a body. More important,
within a few years of the Federation of Malaya's independence in 1957, the
state created a powerful administrative hierarchy known as the Department of
Islamic Religion (Jabatan Agama Islam).”” All dimensions of adat were theo-
retically excluded from the department’s sphere of jurisdiction; moreover, and
of broader historical relevance, adat received no institutional supports in any
way comparable to those underwriting Islam. Perhaps most significant, the cre-
ation of Negeri Sembilan’s Department of Islamic Religion furthered a process
set in motion at the outset of colonial rule: the institutional differentiation of

i and authority iated with state-defined realms of adar and Islam.

It remains to consider some other important developments of the mid-

ieth century, i certain implications of the creation in Negeri Sem-
bilan of the office of mufti. To reiterate, this office, though common elsewhere
in the Muslim world during the first half of the twentieth century and long
before, did not exist in Negeri Sembilan before 1950. Up until then or, rather,
since 1889 (or perhaps the 1830s), the state’s district-level Islamic magistrates
stood as the highest-ranking authorities of a “purely religious™ nature. These
magistrates were in theory free of the political influences of persons and agen-
cies whose esteem and expertise derived from knowledge and explication of
Islamic texts (even though their activities were regulated by British officialdom
and to some extent by the district undang). When Negeri Sembilan received its
first mufti, however, things changed, for these officials have always been

Tudi
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charged with i;
including all points of Muslim law.

All such trends undermined the autonomy of district-level Islamic function-
aries and their village subordinates. They also further eroded the ritual preroga-
tives vested in the undang, clan leaders, and local matrilineal groups. In the
interest of standardizing and otherwise tidying up the administration of Islamic
affairs, for example, the undang’s role in declaring the opening and close of the
fasting month of Ramadan was given over to a national committee. Their in-
volvement in selecting Islamic magistrates was also greatly reduced. At the
village level, moreover, localized clans were stripped of their sanctified privi-
lege to provide mosque officials from among their members, and clan leaders
were rendered superfluous in the collection and distribution of religious tithes
and taxes (zakat and fitrah). In some areas of the state, such shifts provoked
militant reaction from villagers, who had long construed such responsibilities as
falling squarely within the dommmn of cl.m leaders and adar (Swift 1965: 93—
96). These hlsmnc develop lonial trends marked by the

d juri: of Islamic officials in regulating the domes-
tic, pmpeny. and other ultmrs nf villagers, all at the clan leaders’ expense. In
short, the i and ion of adat and Islam contrib-
uted immeasurably to undermining the integrity of adar spokesmen and the
adat concept itself.

No small matter is that at present the scope of the adat concept is quite
narrow and attenuated and far more secular than ever before. It is also more in
keeping with Islam than ever bcfor;. for many previously sacrosanct dimen-
sions of adat—for example, pre-Islamic rituals iated with
shamanism and various types of local spml cults—have been relegated, by
some villagers at least, to the dustbins of history and culture by being re-
¢l ed as kepercayaan, which is best translated in this context as “mere
belief” or “superstition™ (though it can also convey the less perjorative “be-
lief™). This paring down and rationalization of the adat concept on the part of
the more educated, cosmopolitan, and politically active villagers has helped
maintain the integrity of the relationship between adar and Islam that is posited
in the locally well-known aphorism, “Adar hinges on law, law hinges on the
book of God” (Adar bersendi hukum, hukum bersendi Kitab Allah). The long
sacred postulate embodied in this aphorism is still of central value to many if
not most adult villagers, i ing the more ed d, litan, and politi-
cally knowledgeable activists among them. But it is increasingly meaningless to
village youth, who see the adat concept as referring primarily to a congeries of
beliefs and practices that is both out u[ kcepmg with Islam and especially inimi-
cal to religious and such as these attest
to the importance of analyzing the adat cnncepl historically and in relation to
forces of political and economic change in particular (Abdul Rahman bin Haji
Mohammad 1964: 67-68)."” This type of analysis yields insights that both com-
plement and serve as a corrective to Geertz's approach to adat (1983a), which
is mainly concerned with abstracting the “essential,” “universal” features (sym-

Islamic doctrine,
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bols and meanings) of adat, irrespective of time and place, to illustrate that like
law everywhere, adat is “part of a distinctive manner of imagining the real,”
species of social imagination” (Geertz 1983a: 184 232). Geertz's perspective is

inating, though ulti rather di g because it is essentializing

and static.

Another ly signifi devel in the mid icth century was
the introduction in lhc late 1950s and early 1960s of various Administration of
Muslim Law Enactments, such as those passed in 1960 for the state of Negeri
Sembilan. Gazetted both in Malay and in English, these were in many respects
the summary documents and points of reference for Islamic magistrates and
their staff through the mid- to late 1980s. Especially relevant for what follows
is that they were the key texts at hand in the Islamic court of Rembau and its
counterparts elsewhere in the state of Negeri Sembilan and in various other
states during my second period of fieldwork (1987-88).

The enactments of the late 1950s and early 1960s were amended in mostly
minor ways in the years following their introduction. More important in the
long gm is that in each state in Peninsular Malaysia these enactments were
superseded by the passage of comprehensive legislation bearing on Islamic law
and its administration that took effect during the period 1983-91. As will be
discussed in chapter 2. this legislation, which was introduced as law in Negeri
Sembilan and certain other states affer I completed my second period of field-
work, made provision for stiffer fines and other “beefed-up” punishments for
violations of Islamic law as well as secular laws bearing on Islam. We will also
see that such legislation effected a further standardization and centralization of
Islamic administrative hierarchies within each state by introducing another ad-
ministrative tier into the upper echelons of the state bureaucracy dealing with
matters before the Islamic courts.

Despite the references to Islamic law that exist in fifteenth-century texts such as
lhu Undang- l/mlane Mc'luku. lhm. is little if any solid evidence to indicate

k ori ion of such laws in the Malay Peninsula
prior m the nineteenth century. The mere existence of individuals referred to as
kadi does not mean that Islamic magistrates presided over formal courts or
advised “secular” leaders as to the proper implementation of Islamic law, and
Acehnese data bearing on crime and punishment during the seventeenth century
are not representative of Indonesia, Malaysia, or Southeast Asia as a whole
during that century, or before or after. The more general points are as follows.
There is far more to justice and law than crime and punishment, and if we seek
to understand how pcnplc manage dxspmcs or resolvc conmc(s we need to bear
in mind that “lumping it.” exiting, i and arbitration are far
more commonly pursued than adjudication. Even when formal adjudication did
occur in the precolonial Malay context, it did not typically involve the draco-
i ical punishments (maiming, amputation, capital punishment) that so
fascinated British observers; more informal sanctions such as shaming and
shunning were both more widespread and more dreaded.
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We also saw that British representations of Malay courts in the nineteenth
century tended to focus on the real and imagined contrasts between the judicial
practices of the Malays and the judicial ideals of the British and that such
comparisons helped motivate the reorganization and rationalization of Islamic
legal institutions that were instigated by British a ities during the long de-
cade of the 1880s and have continued to the present. Much of the reorganiza-
tion and rationalization at issue occurred in the context of competing visions of
the “true nature,” “essence,” and place of Islam, and of syariah in particular, in
the lives of Malays and in Malaysian society at large. The visions that prevailed
were both “moderate™ and oriented toward modernity. To flesh out these and
related arguments bearing on the ways in which the reorganization and rational-
ization of the courts have been realized in local practice, we shall proceed to a
detailed consideration of the work of the courts as I observed them during my
second period of fieldwork.




CHAPTER TWO

The Work of the Courts

In the last instance the proper understanding of Islam s not o be sought in ei-
ther formal doctrine or village studies alone but in the substantive analysis of
particular social formations.

—M. B. Hooker, “Introduction,” Islam in South-cast Asia

Now that the law for the non-Muslims has been made clear and brought into
line with modern thinking it is time that the Muslims have a look at the Islamic
laws of marriage and divorce. . . . It is time that the Muslims in Malaysia show
#hat the Muslim law is as concerned with the welfare and interest of the parties
of the marriage. including the wives and the children, as any other modern sys-
tem of law.

—Ahmad Ibrahim, “The Law Reform (Marriage and Divorce) Bill, 1972"

(emphases added)

THIS CHAPTER DEALS with the roles, jurisdictions. and operations of Malaysia's
Islamic courts and is especially concerned with the cultural logic of judicial
ss in the Islamic court of Rembau. The first parts of the chapter provide
background and context on the state-defined roles and operations of the courts,
including their domains and juri ions; the nature of the criminal and civil
cases that come before them: and various aspects of criminality and transgres-
sion in local society and culture and in Malaysia generally in the late twentieth
century. Subsequent sections of the chapter are concerned primarily with judi-
cial process; they focus on the ways that Rembau's Islamic magistrate and hi:
staff deal with the cases brought b..rorc them, both |n the sense of interpreting
these cases and in terms of and deploying ies 1o effect out-
comes c ant with their interp ions and obj
One goal of this chapter is to present detailed dcscnpuw- and interpretive
material on some of the localized offices, institutions, and quotidian practices
through which the state is instantiated. A second is to draw on this material,
which includes data bearing on twelve cases 1 observed in the Islamic courts, to
speak 1o a central theme in Max Weber's ([1925] 1968) work on Islamic law.
Weber argues that judicial process in Islamic courts appears capricious, ad hoc,
and irrational, and bereft of the concern with procedural regularities and doctri-
nal consistency said to be characteristic of Western-style courts. The material
presented in this chapter confirms Weber's assertion that there are some striking
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contrasts between Islamic and Wcs(cm—slyh. courts. But it also illustrates that
Weber and others and such di and that there
are pronounced regularities in the workings of Islamic courts in Malaysia and
elsewhere, which reflect broadly shared cultural understandings bearing on con-
sensus, negotiation, social relatedness, human nature, gender, and the like. A
central objective of this chapter, then, is to show how, in the case of Malaysia,
these local cultural concepts inform the ways in which officials of the Islamic
courts deal with issues of legal liability, moral responsibility, and guilt. A re-
lated objective is to suggest that many of these concepts are contextually vari-
able and contradictory and that the anthropology of law thus needs to be at-

tuned to ing cultural i and their y variable

realization, and to the political economy of contested symbols and meanings.
A final set of i y concerns. y and the manner

in which [ render ¢ in this and chap-

ters. As noted earlier (see also Pcluu I988b 1996). I have interviewed rural
and urban Malays at great length about kinship, gender, and related matters,
including the ways in which they, their close kin, and other Malays experience,
understand, and represent myriad aspects of marriage and divorce. For the most
part, however. I did not interview the litigants whose narratives are presented in
the following pages. There are various reasons for this, the most compelling
one being that since many of the litigants were palpably distressed by having to
narrate and in some instances relive extremely negative experiences in court, |
decided early on in the research that it would be inhumane and otherwise inap-
propriate to add to that distress by traipsing after them as they left the court or
tracking them down later to try to arrange “follow-up™ interviews. This decision
had both di ges and ad: ges. One obvious disad ge is that it
precluded gathering firsthand data on these particular litigants’ understandings
of the hearings and their emotional reactions to them; one advantage is that it
allowed for immediate discussions with staff of the kadi's office concerning
how they viewed and attempted to negotiate the most salient dynamics of each
case. As for the manner in which [ render the narratives in the pages below, I
employ two different styles. One involves presenting more or less verbatim
accounts of who said and did what when. (This was the style most commonly
adopted by my research assistant when he attended and took notes on the hear-
ings.) The other involves presenting some verbatim dialogue but doing so in a
way that is more oriented toward providing summary overviews of the conver-
sations and interactions at issue. While there are benefits and drawbacks to each
of these styles, cach of them should provide the reader with a clear and rela-
tively nuanced sense of the ways in which litigants and court personnel alike
construe and articulate the issues at hand.'

BACKGROUND AND SETTING

The i ion and ing of state- d Islamic adminis-
trative hierarchies that began under colomal rule continued after Independence
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in 1957 and have clearly led to the more centralized and standardized imple-
mentation of Islamic religious law. We need to bear in mind, however, that
Islamic magistrates and their courts have long been constrained by their posi-
tion within a pluralistic legal system, which, in tumn, is embedded within and
very much controlled by a powerful state that has to contend with a great deal
of ethnic and religious diversity. The state not only confines the jurisdiction of
the Islamic legal system to Malaysia's Muslim population, which includes all
Malays but is nonetheless just over half of the country’s total population, it als
limits the jurisdiction of Islamic law to a rather narrow range of Muslims®
affairs. In terms of civil matters, Islamic law is largely restricted to what is
sometimes referred to as “family law": marriage, divorce, and their registration;
issues of conjugal maintenance; the adoption, custody, and support of children;
aspects of inheritance and other types of property relations, etc. In criminal
matters, Islamic law tends to be confined in practice to various types of sexual
offenses (“illicit proximity™ [khahwar]. adultery, rape), failure to fast during the
month of Ramadan, nonpayment of religious tithes and taxes, and the like,
though Islamic magistrates also have the authority to deal with matters of po-
tentially broader scope, such as “the propagation of false doctrine.”

Matters of this latter sort are sometimes dealt with by the national (statutory)
courts, which is, to overstate the case, where most of the real power in the
m lies. The national (statutory) courts also deal with theft, assault, homi-
cide, sedition, treason, and countless other matters ranging from minor traffic
and firearms violations to drug offenses and stock market fraud. Some sense of
the power of these (national) courts can be seen in the fact that they can, and
occasionally do. impose capital punishment—death by hanging. As for the “fla-
vor” or “complexion™ of the national courts and the more encompassing secular
stem of which they are a part, I would emphasize that the system is
ly in the lii of English common law. Reliable esti-
mates m)m the 1980s suggest that at least 90 percent—some would say fully
99 percent—of Malaysia's laws come directly from England or are based on
English precedents (Mead 1988: 49, 85n. 9). The laws are not only borrowed
from England but also implemented within what many members of the Malay-
sian Bar Council and others view as “an c.w.nually English system,” especially
in terms of the creation and passage of legisl: the imp of preceds

y and p tandards, the nature of appeals, and so nn. includ-
ing even the attire of judges and the near universal use of English as the lan-
guage of the courts, at least through the 1980s. There are of course differences
between the Malaysian and the English systems; for instance, in Malaysia the
jury sy\(cm has always had very restricted application, and the ideal of a judici-
ary pendent of the ive branch is freq y honored in the breach.
But, as one observer put it not too long ago, “by and Iargc an English barrister
licensed to practice in Malaysia [i]s immediately at home™ (Mcad 1988: 5; see
also Mohammad Hashim Kamali 2000: 25, 57).

In contrast to the situation in the national courts, the formal sanctions at the
disposal of kadi are ly limited and infrequently invoked. Kadi can and

Icgle s
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do issue to i h who have deserted their
wives and children. But lhcsc are often ignored by the parties to whom they are
delivered. Kadi can also impose (typically nominal) fines on offenders, though
this is relatively uncommon. In terms of physical sanctions, kadi can incarcerate
offenders who have engaged in particularly serious offenses or are unable or
unwilling to pay court-ordered fines. This too, however, is a relatively rare
oceurrence, as is the corporal punishment kadi are entitled to authorize in some
contexts. It merits note, in any event, that when kadi order incarceration
or caning, they rely on the national police to implement their orders; they do
not have their own police or jails (though they do have their own criminal
investigators).

Before procecding any further in my description of Islamic courts in late
twenticth-century Malaysia, it will be useful to comment briefly on perceptions
of Islamic law that have been dominant in the West since the nineteenth century
(and long before). Particularly relevant here are the carly twentieth-century
views of sociologist Max Weber ([1925] 1968). Weber's views are both a re-
flection and a scholarly elaboration and codification of Ori ist biases of the
Victorian era (some of which we examined in chapter 1), though they are also
much more than that. More important is that these views have had a strong and
enduring impact on Wester scholarly discourses concerning Islamic legal sys
tems and Islamic societies in general. Weber argues that judicial process in
Islamic courts is relatively unsystematic and irrational and that it bespeaks a
relatively unelaborated concern with procedural orderliness and doctrinal con-

istencies of the sort inshrined in Western-style courts. Seizing on and popu-
larizing the phrase “kadi-justice™ that was coined by one of his colleagues to
refer to such patterns.” Weber averred that unlike their counterparts in feudal
Europe, Islamic legal institutions failed to provide security of person and prop-
erty and were thus among the key factors that hindered the development of
rational capitalism in the Muslim world. Still much debated in the literature is
whether. in Weber’s view, these features of Islamic legal institutions derive
from the actual content and allegedly indeterminate nature of Islamic law,
which is held to be divinely inspired and was codified many centuries ago, and
is thus (in an overdetermined sense) held to be immutable, or from the fact that
historically (or at least in later Islamic dyn:sllcs) Islamic legal systems were
often under the control of opy i ies.” It merits note
in any case that Weber's interest in “Radi- -justice™ and “the Islamic ethos™ was
part of his larger concern to lay the groundwork for a comparative historical
sociology of domination (and the roles played by different types of bureau-
cracies therein). The more general point is that unlike some of his disciples
(most notably Geertz), Weber had an abiding interest not simply in distilling the
“cultural essence(s)” of different legal and religious systems but also and more
important, in elucidating the varied ways in which such essences were shaped
by—and in tumn helped inform—the vicissitudes of local, regional, and transna-
tional histories and political econom

Much of what Weber wrote on the subject of Islam is extremely insightful
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and, not surprisingly, there are some striking differences between Islamic and
Western-style courts. But as Bryan Turner (1974), Lawrence Rosen (1980-81,
1989b). and others have demonstrated with reference to Middle Eastern and
North African material, there are serious shortcomings in Weber's analyses of
the decision-making processes of Islamic jlld}_.LS Many of lhu problcms reflect
Weber’s failure to adhere to the and idelines that
he himself set forth in his outline of interpretive (verstehende) sociology. which
emphasizes the building up of interpretations of social action based (at least in
part) on the actor’s subjective definitions and categories of lived experience. his
or her implicit motives, explicit intentions, etc.. that is, what Geertz (1983b) has
referred to as “the natives’ point of view.” My data from Malaysia, along with
studies of Islamic courts in Morocco (Rosen 1980-81. 1989b) and ather parts
of the Islamic world, indicate that there are indeed pronounced cultural regu-
larities in the judicial behavior of Islamic judges. These regularities vary in
important ways from one Islamic society to the next. but they also reflect cer-
tain cultural understandings bearing on notions of negotiation, consensus, har-
mon; ial relatedness, human nature, gender. and the like that are broadly
allum!?i‘lhin the socicties in question and, in some cases, among them.

As a step toward understanding the cultural logic of judicial process in Ma-
laysia's Islamic courts, we will first consider the setting and atmosphere of the
courthouse that I began studying intensively in August 1987. We shall then
proceed to a consideration of the domains, jurisdictions, and operations of Is-
lamic courts in Rembau and elsewhere in Malaysia.

The Setting

The relatively quiet district capital of Rembau is an ethnically heterogencous
town of about two thousand residents which has grown up along the railroad
line linking Kuala Lumpur and Singapore. Toward the edge of the town, near a
school, a health clinic, and various abandoned buildings, are the physically
unimposing offices of the local Islamic magistrate and his court. The buildings
and the surrounding grounds are standard fare for late twenticth-century Ma-
laysia: the compound is encircled by a chain-link fence and barbed wire, which
serves the dual purpose of keeping out wandering cattle and stray water buffalo
and increasing the likelihood that groups of young boys do not deface or enter
the building when it is formally closed. The building itself is a single-story
affair, covered in stucco of faded yellow and sporting a tiled roof. A sign to-
ward the front entrance of the compound identifies the offices as the Pejabat
Kadzi Dacrah (the District Kadi's Office), using a form of spelling that was
once common but is out of keeping with standard Malay as currently defined by
the government and its retinue of official linguists and policymakers.

August 21, 1987, is my first visit to the Islamic court during my second
period of fieldwork and I am accompanied by Haji Adam, a local luminary in
his late fifties who became a close friend during my first fieldwork from 1978
to 1980. I had asked Haji Adam to accompany me to the court partly because of
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our friendship but also because he had worked as a clerk in the Islamic court-
house for some twenty-five years and was well acquainted with both the place
and the personnel. The fact that he had a car and could drive us to the court-
house was an added plus, especially since visiting the court entailed a seven- or
cight-mile journey and also presupposed introductions from some sort of offi-
cial or intermediary.

We drove off from Haji Adam’s house in his shiny new Nissan, which, as he
told me for the second time in as many days, had cost him M$22,000 (about
USS$10,000). It is a luxurious car, complete with tape deck and many other
extras, and he drives it very smoothly and quite slowly. In response to my
comments on his good driving, he remarked that Malaysia has the highest auto-
mobile accident rate in the world. He emphasized his disgust—adding that
people “do not follow the laws™ or “drive like they should.” He framed his
comments in a way that became very familiar to me as we talked about diffi-
culties in marriage and in social relations generally.

After going to the District Office, we stopped at one of Haji Adam’s favorite
watering holes for tea and snacks. 1 thought it would be a fitting gesture if 1
paid. but Haji Adam scemed embarrassed by my attempt to take care of the bill.
The proprictor explained that Haji Adam likes to treat people, partly because of
his generosity but also because he knows he has a good fate (nasib) and can
afford it. We then headed over to the part of town where the Islamic court is
located.

The Building

One of the first things a visitor is likely to notice on approaching the structure
in which the kadi's offices are housed is the sign posted over the arch of the
main entrance, which admonishes all who enter to be properly attired. Most
Malays with business in the building come from at least a few miles away and
would not think of traveling even a short distance without wearing clean clothes
and otherwise dressing appropriately. As such, the sign may seem unnecessary
or redundant, at least (or especially) for men. For women, however, the issue is
not as straightforward, for the criteria of proper attire for women are very much
in flux, partly because of the Islamic which has the
veiling of women and has otherwise d to impose new definiti of
femininity. The message probably seems more clear once one enters the offices
and sees that the two women on the nine-person staff are dressed in the head-
gear and long gowns donned by Malaysian women who self-identify with the
Islamic resurgence.

The building is new and nondescript, with seven desks in the main room.
Most of the men working there are dressed rather formally (all but one with
long sleeves), and both women have dakwah-style hoods. The room is lit with
neon lights that buzz loudly enough to be noticed whenever there is silence, and
two of the three overhead fans whir slowly.

Outside the kadi’s chambers and over the doorways and elsewhere are signs
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emblazoned with the message, “Leadership Follows Example” (Kepimpinan
Melalui Teladan). There are other slogans and decorations as well and informa-
tion of various kinds. The wall behind the four desks that includes the desk of
the chief clerk for the court is adomed with a number of official charts and
notices. One provides the names of individuals authorized to teach in mosques
in the district of Rembau; another gives the names of mosque officials in the
district. In addition, there is a large chart which reads “Organizational Chart of
the Kadi's Office in the District of Rembau, Negeri Sembilan” (Carta Organ-
isasi Pejabat Kadi Daerah Rembau, Negeri Sembilan). There are also a few
commercial calendars on the wall, as well as pictures of the king and queen,
and in the counselor’s office a poster resembling a film advertisement, which
pictures a woman and includes the large caption. “The Heart of a Mother" (Hari
Seorang Thu).

The kadi is not in but I meet various members of the office staff, including
the chief clerk, Zaki, and the chief clerk for the court, Araffin, who would later
become one of my key informants concerning the workings of the court and
most_everything else that was pertinent to my study. After I explained my
pu in coming to the office, they offered to help and said that I could come
back the next morning (Saturday), as the kadi would be in then. He is not there
every day. they explained. partly because of a recent vacancy in the kadi's
office in the neighboring district of Tampin, which requires that the kadi for
Rembau divide his time between the two locales.

The kadi's current workload necessitates that he be in the Rembau office on
Monday. Thursday, and Saturday, and in the Tampin office on Tuesday.
Wednesday, and Friday. The Rembau kadi's office is busiest on Mondays, I am
told, because Sunday is a day when people are especially likely to get together
and, as such, especially likely to experience frustration and anger of the sort
that “boils over.” Since the kadi’s office is closed on Sundays, the first chance
that people have to go to the kadi's office is thus on Monday morning, Not
surprisingly, momings are also busier than afternoons. Most of the cases they
handle, in any event, are civil cases (bearing on marriage, divorce, reconcilia-
tion, maintenance, etc.) rather than cases involving criminal offenses (such as
“illicit proximity,” adultery/fornication, and failure to fast during Ramadan).

The Kadi and His Staff: An Introduction

When I went back the next moming, I was introduced to the kadi, Haji Musa
(aka Harun) bin Haji Ibrahim, and spoke with him for about three-quarters of
an hour. At least one of the clerks had informed him that I had stopped by and
was interested in meeting him and obtaining his permission to observe court
proceedings and examine the courts’ written records, so he had some sense of
the purpose of my visit. On first meeting I found him to be a rather gracious
and commanding figure, with a quick mind and rapid speech to match. In terms
of physical appearance, he is short and rather plump and sports a thick mus-
tache as well as a white skullcap signifying his having made the pilgrimage to
Mecca.
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During our initial conversation I learned that he was about forty-four years
of age and had been born and raised in an eastern district of Negeri Sembilan.
[ later found out that he attended the prestigious al-Azhar University in Cairo,
focusing his studies on usuluddin (knowledge of the tenets of Islam) and
ultimately earned a bachelor’s degree there. Overall, he spent some seven
years in the Middle East, which helps account for his fluency in Arabic. He
also speaks a bit of English, much of which he picked up from trying to
follow English-1; ge films, especially Westerns, which he enjoys a great
deal. He told me that he has been serving as the kadi for Rembau for about
six years, adding that he hopes to take courses in Islamic law at the Interna-
tional Islamic University of Malaysia (located in Kuala Lumpur) beginning in
the next couple of months.

One of the kadi's initial reactions after 1 explained what 1 was doing in
Malaysia was to tell me that 1 would be better off talking to the circuit kadi
(kadi litar), who are based in Seremban, the state capital. “They are far more
knowledgeable than I am,” he maintained. This is a very common reaction: *[
do not know all that much, really. Better to meet with someone who really
knows about such things. The experts have a wider, deeper understanding of
what you are after.” After I wrote down the names of the circuit kadi and said
yes, indeed. it would be a good idea if 1 met with them, 1 explained that I was
interested in more than the books and published views of experts. I also wanted
to see how the proceedings actually work.

He clarified that the cases that come to his desk for deliberation are only the
ones that have not been worked out earlier by the (female) counselor, who is
like an assistant (penolong) to him. The counselor tries to resolve differences
between husband and wife so that they need not get to the point of no return.
One clear advantage of having a counselor is that women are not reluctant
(segan) to approach the kadi's office. Also worthy of note is that men are not
reluctant to talk with her either. Indeed, she successfully counsels women and
men alike on all variety of family and houschold matters.

On the kadi’s wall, to the left as one faces his desk, is a large map of the
world that is color-coded to show the percentage of the population of each
country that is Muslim. Similar maps adorn some of the offices of the Depart-
ment of Islamic Religion in Seremban, and the clear impression one gets from
talking to officials about these maps is that the percentage of the world that is
Muslim is rapidly increasing. The assumption is that such increase derives not
merely from relatively high birth rates but also, and more important, from acts
of conversion on the part of Christians and others.

Near the map, in back of the kadi’s desk, is a coat rack that supports large,
dark brown judicial robes. I never saw the kadi wear these or any other robes.
For that matter, most of the hearings in the courthouse are held in the kadi's
chambers, not in the actual courtroom. The kadi prefers to hold hearings in his
chambers because those who appear before him are more comfortable and re-
laxed in that setting.

The kadi's concern to help make people feel relatively comfortable in his
courthouse is shared by other members of his staff and is particularly evident in




72 CHAPTER TWO

the comportment of his chief assistant, Kamariah bte. Haji Ismail, aka the coun-
selor, who was bomn in the state of Kelantan around 1964 and was thus about
twenty-three years old when we first met in 1987. Kamariah began working at
the kadi’s office in January 1986 after a short stint teaching Islam in elementary
and secondary school, and she is a key player in the affairs of the court. This is
partly because of her dual role as assistant for Islamic religious affairs (pe-
nolong hal ehwal agama Islam) and assistant official for the welfare of women
(penolong pegawai kebajikan wanita). In these roles she performs various offi-
cial functions, such as providing counseling and advice, taking down state-
ments, signing forms, and sending out letters from the court. Partly because she
is in every day the office is open, she takes care of a good deal of the routine
work that might otherwise come to the desk of the kadi, who as noted earlier, is
usually in the office roughly three days per week.

Though born in Kelantan, Kamariah moved to Seremban with her family
before she started school. Because she has lived most of her life in Negeri
Sembilan, she is well aware of—and compassionately attuned to—local cus-
toms and dialects. In terms of formal education, she sat for and passed the
natiofvide (STPM) exams that students are expected to take upon completion
of their secondary schooling, but she did not enroll in any special courses to aid
her in her present job, though she said that she will be doing so in the future.
One of her major tasks is to counsel couples that are having problems. On the
wall behind her desk is a large slate with a list of the people she is scheduled to
meet over the next two weeks or so. She tends to schedule the meetings with
them on days that the kadi is in the office so that if there is anything that she
cannot resolve, they will be able to meet the kadi himself. She said that she
kasihan (pities) them since they sometimes come from far away, and she does
not want them to have to waste their time by having to come twice, when they
could as easily come once. She also made the point that if she succeeds in her
work, the cases will not have to go to the kadi since she tries to effect recon-
ciliations and encourage people to resolve their differences rather than go
through with a divorce. If she fails (she used the English word “fail™), then the
cases are referred to the kadi. It merits note, in any event, that her position has
only been in existence in Rembau and elsewhere in Negeri Sembilan since
1986.

One other member of the staff who merits mention here is Araffin (age
thirty-one), who, as noted carlier, is the chief clerk for the court. Like Ka-
mariah, he assists the kadi in numerous areas and has extensive dealings with
litigants and others who come to the court seeking assistance of one sort or
another. Also like Kamariah, Araffin plays a key role in the initial framing and
subsequent construction of complaints. Other members of the staff have more
specific roles: delivering notices and summonses; assisting in the arrest of those
charged with criminal offenses; typing up letters and documents of various
kinds; and ing the collection and ing of zakat and fitrah. Although
1 interacted with all of them, I spent most of my time with the kadi, Kamariah,
and Ariffin.
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The kadi's son, who appears 1o be three or four years old, is frequently at the
kadi's office and is often running around in the room where the hearings occur,
making noise, banging on the walls and chairs with whatever he happens to
have in his hand (ping-pong paddle, | Jjuice iner). He is ly
opening and slamming the door that connects the kadi’s office with the room
that is used to prepare and drink tea and other snacks; he often tugs at the
remainder of the plastic wrap that was once used to cover up the chairs used by
husbands and wives when they sit at the kadi’s desk: and he frequently walks
behind the kadi and picks up the phone to dial and talk. The kadi is very
tolerant of his behavior but often threatens him with scowls, raised voice (“Hey,
be quiet!"), and sometimes a tweak of the sort used to flick a bug off one’s arm.
There is a constant undertone of babble and noise from the boy, most of which
goes unheeded. It is quite distracting, however (at least to me), and does at
times make it very hard to hear the proceedings. Partly for this reason, the kadi
is sometimes forced to summon one of his clerks to take the little boy out of the
room.

The room where tea and other food is prepared, to the left of the formal
hearing room where my research assistant and I often pored over records of
past cases, is just big enough to hold a full-sized ping-pong table. The staff sit
around the table during tea breaks and presumably during midday meals. On
some occasions the table is used for intense. fiercely fought ping-pong matches
between the kadi and one or another of his (male) staff. The games typically
take place around lunch, but before the official lunch break, and are usually
hotly contested affairs that go on for a good fifteen to twenty minutes.

Under the glass that covers the whole of Araffin’s desk is a large cardboard
or paper checkerboard. He frequently has checkers piled up toward the front of
his desk when I arrive there in the morning, although they are sometimes on the
table I used in the back room. The clerk to the left of Araffin (as you face them
from the center of the room) has inserted beneath the glass covering his desk
what appears to be gift-wrapping paper with floral patterns and the (English)
words “Wedding,” “Wedding," “Wedding” every few inches. Also under the
glass on the desk are snapshots of friends or family and pictures of motorcycles.

The various decorations adorning the desks and work spaces of the staff help
render the courts more familiar to litigants and others who visit the building, as
does the previously noted fact that one or another of the kadi’s children is
frequently running around the kadi's chambers, making much noise and ruckus.
The presence of the kadi's children contributes to the informal atmosphere
within the courthouse and helps convey the impression that the kadi is a father
and, by implication, a husband. Because he is a “family man,” the kadi cer-
tainly knows ing of the of maintaini lationships, of what
is involved in supporting a wife and children, and of what his familial duties
and responsibilities are. And if only on this account, he is, in theory at least,
someone people can relate to. Bolstering this image is the fact that the kadi
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endeavors to perpetuate marriages if there is even a glimmer of hope that they
can be saved (and sometimes sighs with exasperation, “So much divorce around
here; divorce, divorce, divorce!™). This clearly works to the disadvantage of
some women who come to the court. But he is not always in favor of maintain-
ing marriz as cases p d below make clear.

Among the other factors contributing to the relative informality of the atmos-
phere in the district-level kadi's office are the absence of lawyers and the infre-
quency of oaths or swearing of any sort. Personnel in Rembau told me that they
had never heard of lawyers being used in the Rembau kadi's office, but the staff
do have a list of seven or eight (Muslim) lawyers that they will provide to
litigants who request a lawyer’s services. Lawyers are more likely to be in-
volved in cases that are heard by the chief kadi (kadi besar). This is because
cases involving relatively large amounts of property are referred to the chief
kadi for disposition, and the relatively large amounts of money involved help
motivate litigants to seek out lawyer’s services. Reliance on lawyers in such
contexts has been reported for Kedah (Sharifah Zaleha Syed Hassan 1985) and
are: ound Kuala Lumpur (Azizah Kassim 1984; Horowitz 1994). More gen-
erally¥the use of lawyers in Islamic courts is on the rise, due partly to the
growth of a Malay middle class and partly to the establishment of various
women's groups and NGOs, such as Sisters in Islam, which facilitate the pub-
lication of handbooks that help safeguard women's interests. Significantly, the
increased use of lawyers in Islamic courts was cited during 1998 interviews
with Islamic i and other knowledgeable experts as one of the major
changes that has occurred in the courts in recent years.

As for oaths and the like, there are two relevant terms to consids
sumpah. Dictionary definitions of i legalize,”
“acknowledge,” and “allow™; definitions of sumpah include *“swe: “vow,”
“promise.” “say solemnly or emphatically,” “take an oath,” “curse,” “revile,”
and “use vulgar language against.”” Some five months into my research on the
courts T interviewed Araffin on a host of matters including the differences, if
any, between the two types of oaths. He explained that ikrar is not as heavy
(berar) as sumpah, and that sumpah, if done properly, involves putting a Quran
on one's head, utilizing “holy water” (air sembahyang), and swearing in the
name of God. “Such formal sumpah are rarely done here,” he maintained: in-
deed, 1 never saw a sumpah of this nature. On some (relatively rare) occasions,
though, a less formal sumpah is done, by raising one’s right hand. One can also
put one’s hand on the Quran when making a sumpah, Araffin said. (If one
person takes this oath, both must; that is, it is not something done only by one
party [cf. Rosen 1989b].) Such sumpah are not undertaken lightly.

When I asked Araffin what would happen if someone lied after having taken
a sumpah, he replied, “Well, we really do not know, but I heard about someone
in Seremban who undertook an oath [in the kadi's office?], went outside, and
was run over by a bicycle, which broke his leg.” The implication was that the
individual had lied and that God quickly punished him. Partly by way of elab-

T ikrar and
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oration on the general theme, Araffin added, “Some people go crazy [gila] after
taking oaths.”

On the subject of oaths and swearing, which occurred during a fasakh case
involving insanity (discussed below), Araffin said that such oaths are not usu-
ally made but that in this instance there were some “areas of confusion,” and
they wanted to underscore to everyone the importance of speaking the truth. In
theory everyone is always bound to tell the truth, “but sometimes you just can’t
tell.™ A case in point cited by Araffin was that of the old haji who had been in
twice in recent days, claiming that he had repudiated his wife with two—as
opposed to three—ralak (pronouncement(s] of a divorce formula) and that, as
such, he had not irrevocably terminated their marriage.* His wife contested his
claim, insisting that he had repudiated her with three talak, such that they were
irrevocably divorced. It seemed to all present that the old man was “waffling.”
The larger issue is that swearing does not so much prevent lying as render it
less likely.

T also asked Araffin’s opinion on whether, in the case of lying, it is usually
men or women who lie. After some hemming and hawing, he responded, “Men.”
On the related question of who is typically at fault in divorce cases, he said that
“much is men.” “About one-third of all cases involve men not being responsi-
ble financially; another third involve ** ‘misunderstandings’,” he added, giving
as an example “a man striking or beating his wife, and then her going home to
her parents. But there are other things involved as well,"

During this same interview Araffin also expressed concern that I might think
the kadi's style is too informal or lacking in some of the trappings of “real” law.
He said that the proceedings in the kadi's office were much less formal and the
air much more relaxed than in “the magistrates” courts” (the secular courts). He
added that he sometimes looks over at me and sees me with a “certain expres-
sion” on my face, which he takes to mean puzzlement or disapproval concern-
ing the way the kadi makes decisions. responded that this was not at all the
case and that any puzzlement or frustration on my face had more to do with the
difficulties of following the ings in all their detail, especially when peo-
ple speak very quickly in the local dialect (as opposed to standard Malay).

Some of what I see is simply the kadi's “personal style,” Araffin explained. 1
acknowledged this as probably true and in any event certainly acceptable, add-
ing (as seemed more or less necessary at the moment) that I thought the pro-
ceedings were valid and quite just in terms of the sentences handed down. I did
not claborate on my view that in some instances the kadi could perhaps press
harder on men when they contend they cannot afford to pay child support
(nafkah anak) to their wives. My sense was that Araffin was trying to get at
something along these lines, trying to acknowledge that he would handle some
of these cases differently, but he was not explicit and there were others present,
S0 it was difficult to know exactly what he might have said if he had felt less
constrained by the setting of our conversation.

Araffin brought up the subject of the larger room that is the more official,
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more formal chambers for holding hearings, reiterating that in some instances
these chambers are used, though usually not. “The kadi wants to provide a more
relaxed, less formal atmosphere™; hence he uses his chambers and not the more
imposing context. A somewhat related matter had to do with Araffin's point that
the kadi has the power to pursue criminal proceedings against those who refuse
to abide by his (civil) decisions; that is, he can bring criminal charges and, if
need be, have the defendant fined or thrown in jail if his orders or decisions
have been ignored or flaunted. But this is rarely done, for, according to Araffin,
it would rarely serve anyone's purpose. “What good is it to have a delinquent
husband in jail, if it isn’t going to make his wife's life any better?” Nor would it
result in her getting money that was her due. he said. I did not pursue the
argument about “making an example” of such a husband and thus perhaps de-
tering future delinquency of this sort. Araffin was apparently thinking of the
relative short run, and the relevant argument(s) did not occur to me anyway.
Araffin also spoke of the relative weakness of the sanctions at the disposal of
the kadi, underscoring that they were not sufficient to allow him to do the work
that he is charged to do. This same point was made by the counselor and others,
inclulling the registrar of marriage and divorce in Seremban (discussed below).

DOMAINS AND JURISDICTIONS

A few themes bearing on crime and criminality merit brief note before turning
to a discussion of the types of criminal and civil cases handled by Malaysia’s
Islamic courts. The first is that many cases involving criminal (jenayah) of-
fenses that fall under the jurisdiction of the Islamic courts never reach the
courthouse because they are dealt with informally at the community level.
There is, as we have seen, a clear prefereme for handlm; most lmnsgremou\
and disputes informally—through or
within the community in which they occur. There is, moreover, a disinclination
both to talk explicitly about others’ transgressions and to level charges at others
believed guilty of one or another offense. For example, those who believe
themselves—or are thought by others—to be victims of poisoning or sorcery
do not usually seek to identify (through divination or otherwise) those who may
be responsible for their afflictions; and they do not usually refer to the physical
and other ailments that afflict them as being the result of poisoning, or sorcery,
or human malevolence of any kind, but tend instead to state that they have
“miseaten” (salah makan; see Peletz 1988a, 1993b, 1996). One result is that
narratives and more encompassing discourses bearing on transgression are
heavily euphemized. This means, among other things, that court records bearing
on criminal matters are not necessarily a reliable indicator of the frequency of
transgressions of a criminal nature.

Criminality defined as an “emergency case™ should, in any event, be handled
within four hours of its . In fact, according to court person-
nel, this is not merely a “should” but a “must.” Such cases include sexual
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offenses, most notably khalwat (illicit proximity), as well as the consumption of
alcohol and failure to fast during the month of Ramadan.

Most of the criminal cases before the Islamic court of Rembau during my
second period of fieldwork fell into one of two categories: “marriage without
the permission of the kadi,™ or “failure to pay zakar and fitrah." The case
involving rogol (rape) that I discuss below (case 5) was not classified or han-
dled as an instance of rape by the Islamic court but was dealt with instead as a
crime of zina (fomication/adultery). While the partial “resolution” of this case
(such as it was) involved pressuring the guilty man to marry his victim as his
second wife, there are two issues of more immediate relevance here. First, this
case provides a particularly clear example of the euphemization of transgres-
sion; second, the specifics of the original charges (rape) were such that a formal
complaint was lodged with the police, as representatives of the secular compo-
nent of the legal system (who set in motion their own investigation). The secu-
lar system, to repeat a key theme emphasized earlier, is the locus of most of the
power in the judicial system as a whole. This is a very sore point not only with
individuals who work in or are involved in the administration of the Islamic
courts but also with those who seek o expand the jurisdiction of the Islamic
legal system and the relevance of Islam generally.

Issues bearing on the (limited) jurisdiction of Islamic courts emerged repeat-
edly in my interview with the registrar of marriage and divorce in Seremban.
The registrar, Zul, is a very articulate young man about thirty years old. He
talked of his frustrations that the kadi’s office, and the Islamic courts overall,
are relatively powerless in the face of the secular courts and gave as an example
of this the fact that litigants can appeal the decisions of religious courts by
taking them to the secular courts, where they can be overturned.’ One such case
involved the issue of child custody. “They don't go back to religious courts,
don’t even necessarily try to work with them.” he complained. “So where does
that leave the kadi’s courts and the Department of Islamic Religion more gener-
ally?” The religious courts do not have the authority to overturn the secular
courts, he added, and often the secular authorities only consult the religious
authorities after they have reached decisions that should have been made by the
religious authorities in the first place (or they consult them but go ahead and
make the decisions they want to make anyway). This is definitely a problem
with land subject to Islamic laws of inheritance (1anah faraidh), he pointed out,
claiming that while the religious (law) specialists are sometimes called in to tell
secular officials what fractions to divide the land into, the secular officials often
go ahead and divide it however they wish.

The interview with Zul raised various thorny issues of a jurisdictional nature,
some of which have plagued the courts since the late 1880s. There are of course
others, some of which stem from the fact that the jurisdictions of the Islamic
courts are not always clear to litigants or others who approach court personnel
either to obtain information or clarification or to resolve problems of one sort or
another. This is partly because those who are not legal specialists are not al-
ways cognizant of the shifting boundaries of state-defined bureaucratic do-
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mains. Relevant as well, as the interview with Zul makes clear, is that the
boundaries demarcating certain domains are contested. The following cases
help illustrate some of these points.

Case 1: A Broken Engagement: **Adat,’ Hence Quiside the Kadi's Jurisdic-
tion.” This hearing was initiated by a woman who appeared to be in her mid- to
late fifties or early sixties. The petitioner and the kadi were present throughout
the hearing; Araffin joined them when the kadi called him in for assistance.

The petitioner began by recounting that for some eight months her son had
been engaged to a young woman who then proceeded to terminate the engage-
ment. One of the first things the kadi said is that he had recently met with the
headman of the petitioner’s village when he was there for a prayer recital (baca
doa). He quickly added, before many of the details were recounted: “This is
adat, so I can’t deal with it.”” and then went on to advise the petitioner that she
had to “find adar people to work through this.”

Even so, the kadi proceeded to ask the petitioner what her clan was. She
(Payah Kumbuh, Empat Ibu) and then went into the specifics of her
com‘uinl. explaining, among other things, that “If the guy goes ahcad and
br off the engagement, that’s one thing. But if the girl does it, there’s a
quarrel. The clan officials [(orang) besar] in my village don't want to refer this
matter ‘above’ [aras], so who should I get in touch with?" The kadi’s response:
“Who is the clan sub-chief [buapak] there, who received the betel [tepak
sirih]?"

A bit later the petitioner stated, in response to the kadi's questions, that her
son and his former fiancée had met in Rembau and had gotten engaged on the
basis of mutual attraction (suka sama suka). She noted that she had already met
with the girl’s mother about all of this; the girl's mother also thinks they should
get married. but the girl refuses. The petitioner had visited the girl’s mother to
get things straight, and vice versa, but to no avail.

The kadi called Araffin in to help out and continued to gather information
from the petitioner, who informed the kadi (in response to a question or two on
the subject) that “the girl's father isn't involved in any of this" and that she (the
petitioner) had already asked the relevant clan officials to discuss the matter.
The petiti made refe to the ring (f at a cost of
MS600) and said something to the effect that according to “custom” (adat), two
rings should be returned, not just one. (It was not clear from anything anyone
said whether or not the ring, or anything else that had been exchanged, had
been returned.)

The kadi then told the petitioner that if she is not happy with the way things
are going, she should take it up with the undang in a formal request (made
through his clerk) for his intervention. The petitioner replied: “I'm female, and
sort of weak, and afraid to meet higher-ups” (betina, lemah sedikit, takut jumpa
orang atas). A bit later, however, at the advice of either the kadi or Araffin, she
said that she would “first try the clan chief [lembagal, then the undang; this is
more appropriate.”
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Comment: Throughout most of this hearing, the kadi was sorting through
wedding invitations that had been ing in his desk drawer. He would
glance over an invitation, squint a bit so as to bring it into better focus, and then
hand it over to his daughter, who was playing in his chambers through the
session. Of broader interest is that the kadi allowed the petitioner to give her
(informal) deposition even though it was clear to him from the very beginning
that the disputed issues are outside his jurisdiction, since, as he put it, “This is
adat, so | can’t deal with it In local Malay culture and in Malay culture
g Ily, the ritual i with formal are not seen
as all that distinct from the exchanges keyed to marriage. But they are entirely
separate matters in terms of more formal legal jurisdiction, in the sense that the
former fall within the realm of adat, the latter within the domain of Islam. In
earlier times (for example, the ni century), jurisdicti divisions such
as these did not exist, for the indigenous polity headed by the undang handled
all aspects of marriage, including engagement and divorce alike.

In some ways more important is that this is the only hearing I sat in on in any
Islamic court in which the kadi requested information about any litigant’s (or
anyone else’s) clan or lineage affiliation. The Islamic courts attach considerable
importance to the concept of “origin-point” (asal-usul), which is of central
importance in Malay culture as a whole, but the notion of origin-point empha-
sized by the courts is a far more attenuated one than found in the culture at
large. In the culture at large. at least for those over fifty, one’s clan and lineage
affiliation is a key p of one's origin-point. In the stat i dis-
courses of the court, however, such components of identity are of marginal
significance at best. More generally, this hearing may be considered as the
exception that proves the rule with respect to the role of the state in the attenua-
tion and overall redefinition of notions of relationality, personhood, and identity.
On the other hand, by making explicit the dichotomy between Islam and adat,
the state is centrally involved in underscoring what is central and what is not.

Many other jurisdictional dilemmas beset the Islamic courts and those who are
involved in their activities. Some of these emerge from the following (1988)
interview with a Tamil man by the name of Shaiful, who serves as clerk and
Tamil interpreter at the secular (Magistrate’s) court located across the way from
the kadi’s offices.

Shaiful and the Secular (Magistrate’s) Court

Shaiful is an ly i ing and articulate man, born in 1955, thus about
thirty-three years old when we first met. He speaks perfect English and has
worked both in the statistics division of the prime minister’s department and for
the first woman to serve in Malaysia as a High Court judge. Shaiful was born a
Catholic, baptized, and given First Holy Communion, but he lost interest in
Catholicism, perhaps because of his father’s atheism. He began studying other
religions—Hinduism, ( i and Hare Krish d eventu-
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ally came to Islam. He is married to a Malay woman, whom he met and fell in
love with, but he explained that he would have converted to Islam even if he
had not been interested in marrying her.

There were signs that he would eventually embrace Islam; for example, when
he was involved in Hinduism, he always wanted “to pray with a mat under [his]
feet, like Muslims do.” He later went to an astrologer who read his horoscope
and told him that he would marry someone of a different race and religion, o
which he replied incredulously, “Hey, me? How could that be?" I do not know
how long he has been a Muslim, but he did make clear that Islam is “certainly
for him." When he prays now he is “much more successful,” and ‘prayers
are answered ten times faster.”

Shaiful's comments about religion came up largely in response to my ques-
tion about the likelihood of an Islamic state being established in Malaysia. He
pondered my query for a while and replied that he thought this might well
oceur, but only if most non-Muslims first converted to Islam. He felt that this
could well happen. From his personal experience, the prospect of other “races”
converting to Islam is not all that unusual or unlikely.

SHaiful felt that the legal and procedural differences between the Islamic
legal system and the secular system could be overcome; he did not see this as a
major sticking point. But there are problems with the current relationship be-
tween Islamic law and non-Muslims. In most states, Islamic law does not apply
to non-Muslims. In Johor, however, there are provisions for Islamic law to
pertain to non-Muslims, such that if 2 non-Muslim man and a Muslim woman
are guilty of khalwat, both—not just the Muslim woman—can be punished
according to Islamic law. This may be unconstitutional, according to Shaiful,
and so far as he knows, no one has raised the constitutionality of the law by
challenging it in court. The constitution of Malaysia protects freedom of reli-
gion, and it also guarantees that if there are conflicts between religious law and
the constitution, then the constitution shall prevail. The freedom could possibly
be infringed upon if the non-Muslim man in question were subject to Islamic
laws bearing on khalwat.

Another problem: What happens when a Muslim man or woman is guilty of
khalwat and then renounces Islam to avoid the legal consequences of his or her
actions? According to Shaiful, there have been instances of this, and there is
really nothing the courts can do. This is why Shaiful thinks that Muslims
should be liable for all their offenses under Muslim law, so long as the offenses
took place while they were Muslims. Thus, even if someone converts to another
religion to try to avoid legal action, he or she would still be held responsible
since the offense occurred while he or she was still a Muslim. Shaiful went on
to say that in kecping with the Quran, those whu renounce Islam are to be “sent
to the guillotine.” But in porary Mal, , there is no punish for
this, as it would conflict with constitutional guarantees of frcedom of religion.
There are efforts underway in some states, however, to make this a serious
offense. And PAS, among others, is quite upset with the provisions that allow
Muslims to renounce Islam, particularly to avoid offenses committed while they
were Muslims.
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Shaiful also mentioned an incident involving charges of “deviationism™ or
“deviationist teaching™ under Islamic law. The case occurred in Kedah, and the
man thus charged followed a variant of Islam that developed in India; among
other things, he prayed in the direction of the sun rather than toward Mecca
(kiblar), as is the usual Muslim custom. In his defense he claimed that accord-
ing to the state’s interpretation of Islam, he was studying a false version of
Islam, not “true Islam,” and thus was not a “real Muslim.” As such, he could
not be charged under Islamic law. The outcome of the case, unfortunately, was
not altogether clear from our conversation.

Shaiful rei that he had previ worked for ia's first female
High Court judge, Puan Siti Normah bte. Yaacob, and that there was a good
deal of opposition from some Muslims to her being on the court, since, accord-
ing to Islam, or at least certain interpretations of Islam, women cannot preside
over or adjudicate at the trials of men. And, “to make matters worse,” it was
within her powers as a High Court judge to pass the death sentence. Because of
all the ruckus she was put in the family division, where there was little if any
likelihood of her being involved in cases entailing the death penalty and where,
to use Shaiful’s words, she may have “natural affinities” since the cases deal
with “emotional.” “family" issues.

Some Muslims, moreover, do not like bowing to the judge in the Magistrate's
court in which Shaiful is currently employed. They only bow to Allah; hence
they will only nod their head a bit in the courthouse. This came up in connec-
tion with Shaiful’s telling me that it is expected that everyone will bow when-
ever they enter or leave the court if the judge is present or whenever the Jjudge
enters or leaves. “But do not bow like Japanese,” he cautioned, demonstrating a
bow involving lowering the head a few feet. Another dilemma at present is that
some Muslims resent having sentences passed on them or even being tried by a
non-Muslim. The presiding judge, Frederick Indran Nicholas, is of “Indian”
(perhaps Sri Lankan) ancestry and a Christian to boot.

Shaiful explained that there is much disagreement among Muslims on some
of these issues. He was told, for example, that he should not mention non-
Muslims in his prayers because it is wrong to pray for non-Muslims. “This is
ridiculous,” he said. “I can't even pray for my own mother, who isn’t a Mus-
lim? How can this be?" Shaiful also brought up the donation of blood. In the
course of a “blood drive™ at an office in which Shaiful once worked, he was
ready to give blood when some of his Muslim coworkers informed him that he
“couldn’t, since some of the blood might go to non-Muslims.” He did not agree
with this and had never come across anything that said he should not donate
blood simply because some of it might go to non-Muslims. So he asked a kadi
about it. The kadi told him, “There is nothing wrong with donating blood; do
whatever you feel like doing.”

Other jurisdictional issues that emerged in the interview with Shaiful had to
do with the fact that the kadi’s decisions may be enforced in the secular courts.
Thus, if the kadi seeks to recover money that a delinquent husband is supposed
1o pay to his wife, he may turn the case over to the maintenance division of one
of the secular (sessions) courts. As for appeals, someone can appeal the deci-
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sion of a kadi in the court of the chief kadi or in the High Court, and a decision
can be overturned in either of these forums. The High Court in particular will
overturn a kadi's decision if it feels that the ruling of the kadi is against “natural
Jjustice,” as defined by the High Court. Decisions of the secular courts, on the
other hand, cannot be appealed in the religious courts.

Shaiful also explained that the (secular) judge for whom he works has little
occasion Lo interact with officials of the Islamic courts. Shaiful depicted the two
legal systems as “totally separate,” adding that much of his knowledge of the
Islamic courts and of Islamic law as a whole comes from serving as the inter-
preter for Tamils (Hindus) who have converted to Islam and have to go before
the kadi's courts, whose proceedings are invariably in Malay. Interestingly, and
of broad significance for the arguments in this chapter and the book as a whole,
Shaiful also assumed that the Islamic courts do not have any precedents that
they rely on and that procedure in such courts is of minimal concern as com-
pared to what one finds in their secular counterparts.

To better appreciate some of the differences (and similarities) between the
two legal systems, we might consider various aspects of the proceedings in the
secl (magistrate’s) courthouse in which Shaiful currently works.

Rembau'’s (Secular) Magistrate’s Court. The building housing this court is
located within a few hundred yards of the kadi's court. Most of the cases
brought before it involve traffic offenses (reckless driving, driving without a
license, etc.), although there are also cases of failure to pay income tax, gam-
bling, “misbehavior” (a euphemism for drunk and disorderly conduct), and
theft. Cases of sorcery do nat come before this or any other court because there
is no provision for such cases under “evidence™ (that is, there usually is not any
acceptable evidence that sorcery has occurred).

In terms of its physical appearance, the courtroom is very large and impos-
ing, with high ceilings and an enormous desk, behind which sits the judge. All
officers of the court, with the exception of police officers, are clad in outfits that
include black sports coats. The judge wears a black business suit. as does Shai-
ful, who in this case serves both as clerk of court and Tamil interpreter. The
Malay woman who is clerk of court and Malay interpreter also wears a black
jacket (of the same style as the others) over her dakwah-style outfit (baju
kurung and mini-relekung).

Those present on the occasion of my visit include: the judge, an Indian
Christian; the clerk of court and Tamil interpreter (Shaiful, a Tamil [Hindu]
convert to Islam); the clerk of court and Malay interpreter, a Malay woman; the
court orderly, a large Sikh officer: a p ing officer (of e ined eth-
nicity); and the defendant, a thirty-nine-year-old Malay man by the name of
Yusof bin R., who works as a laborer with the Drainage and Irrigation Depart-
ment and is charged with the theft of about eight kilos of scrap rubber (valued
at roughly M$7) from an estate. There were an additional ten to twelve people
seated in the part of the courtroom reserved for public seating.

It was extremely difficult to hear what was being said, partly because of the
size of the room but also because there were large—and very old—air condi-
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tioning units in some of the windows, which made a tremendous amount of
noise. I sat in the very front of the court, but I had great difficulty hearing the
judge, let alone anyone else.

The judge spoke to the other officers of the court in English, not in Malay
(although on occasion he threw in a few Malay words). The court officers,
including the Malay and Tamil interpreters, likewise conversed with the Jjudge
in English. When the judge wanted a question or comment conveyed to the
defendant, he stated it to the Malay interpreter, who then translated it into
Malay, got the defendant’s reaction, and then restated it to the judge in English.
Needless to say, such procedures make the hearing and the overall experience
of appearing in this type of court all the more foreign, imposing, and incom-
prehensible to the defendants and the plaintiffs (except where one or the other
of these is in the govemnment, as where the government prosecutes for failure to
pay income tax). The defendant, for his part, stood up for most of the hearing
and looked quite nervous, and ingly oblivi to most of
what was said.

As the hearing unfolded, Shaiful was kind enough to make fairly detailed
notes of what was going on. What follows is a slightly shortened version of the
notes he gave me at the end of the hearing.

What you have just seen . . . [is] a typical case for sentencing.

1. Case was called out (R)AC 92-2-88; Yusof bin R. (age thirty-nine years).

2. Accused appears. Charge read over and explained to him: “Sek 329 P.Code, theft
of serap rubber.”

3. Accused pleads guilty. He says he understands the nature and consequences of
his plea of guilt: “that no witnesses will be called, but he will be given the opportunity
to be heard in mitigation.™

4. Prosecuting officer gives a brief statement of facts pertaining to the case. (In
practice, a typewritten fact sheet is given, P1. Also read out. This saves the court
time.) Also tenders the exhibit. The recovered rubber is tendered. Marked P2.

5. Accused is asked if he admits the facts. He says, “Yes.”

6. Court finds him guilty as charged. Asks him to [speak] in mitigation before
deciding sentence.

7. Accused mitigates. (He has sent in a written mitigation.)

8. Court convicts the accused. Sentence: Bound over under Sek 173A CPC in the
sum of M$500 with one surety for a period of one year. Order as to exhibit: Scrap
rubber to be returned to rightful owner through prosecution. The accused will be
required to sign a bond for good behavior and released. (All the above procedures
adopted are provided for in the Criminal Procedure Code, chap. 6).

He signed the bond, put up the money, and was released (but he may also
face charges from his superiors, for he is an employee of a government
department).

Comment: After the hearing was over, Shaiful showed me the written state-
ment that the defendant had submitted in order to be treated leniently. It was
about twelve typed pages. and mentioned, among other things, that the defen-
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dant’s mother had died shortly before the theft occurred, that he was very upset
and not thinking clearly, and that he had many children and relatives to support.
Shaiful said that his pleas for leniency resulted in a lighter sentence than he
would have otherwise received.

The party who brought the case to court is the manager of a rubber estate,
not simply a smallholder who has an acre or so of rubber. Chances are pretty
good that the estate manager is non-Malay and that the estate owner is non-
Malay as well. Cases of theft involving rubber taken from a smallholder do not
usually reach court, Shaiful said, partly because as Muslims, Malays are sup-
posed to forgive (ampun) those who commit wrongs. As for the sentence in this
case, “Being bound over in the sum of M$500 for one year” means that the
accused puts up a bond of M$500 and is required to be on good behavior for
one year. If he is convicted of any serious offense during the one-year period
dating from the sentencing, he loses the M$500 and has to deal with the charges
for the new offense.

There is clearly much to say about this hearing and the (secular) court system
in which it occurs. In the present context, however, I will simply draw attention
to" few themes that the reader should bear in mind throughout the ensuing
discussion. The most important of these themes are: the language (English) in
which the case was heard; the overwhelmingly non-Malay staff of the court and
their predominantly Western attire; the presence of police; the extreme formal-
ity of both the hearing itself and the couriroom as a physical/cultural space; the
relatively severe sanctions that were imposed on the defendant; and last but not
least, Shaiful's comments that Islamic courts do not rely on precedents and,
compared to the secular courts, display little if any concern with judicial pro-
cedure of any sort.

OPERATIONS

I have emphasized that one of the most striking features of the atmosphere
within the Islamic house s its relative i ity. We have seen that one
or another of the kadi's young children is frequently running through the build-
ing, creating much noise and distraction; that most of the cases that come to the
magistrate’s attention are aired in his private chambers, rather than in the actual
courtroom, which is used primarily to store official records and for games of
checkers among court staff: and that litigants are not usually sworn in or admin-
istered oaths of any sort. To this I would add that the kadi rarely makes refer-
ence (o religious or legal texts or to specific points of Islamic law. In these
respects—and many others—the Islamic court of Rembau and its counterparts
elsewhere in Malaysia diverge not only from the courts found in the West but
also from Western-style courts in Malaysia (such as the secular [Magistrate’s]
court).

Islamic judges in Malaysia are generally expected to work within the guide-
lines of the Shafi’i legal school of Islam.* many of which were fixed in legal
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text by the end of the tenth century. But this does not mean that Islamic magis-
trates are bound by centuries-old legal or i First of
all, magistrates are enjoined by Islam to render evaluations and judgments
based on reasoning by analogy (kias), consensus with fellow legal specialists
(ijma), and/or “local custom"” (adar). They are, moreover, equipped with various
pamphlets and booklets published by the state that provide compilations of
relevant and other guid Most i though, Islamic mag-
istrates have broad powers of discretion, which they use to help make sure that
the cases before them are dealt with in a manner in keeping with their notions
of “justice,” “equity,” and “due process” (keadilan). These notions are of course
cultural, as are their understandings of “fact,” “truth” (hal, kebenaran), and the
like. All of this would have been clear to Weber if his commcm.mes on Islamu:

courts had been i \nnh the ical and
that he i for i i
In Malaysia, fur cxan\ph. the Islamic \.OI.IH ha> a pronounced concern with
i and P p ian, persetu-
Jjuan), rather than of the sort ch istic both of Ma-

laysia’s national (statutory) courts and of many venues within court systems
like our own. The Islamic magistrate does, of course, adjudicate the cases
brought before him, but before doing so the magistrate and members of his staff
try to settle cases through the less formal and less binding processes of media-
tion and arbitration. In seeking to attain this goal, the court relies heavily on the
court counselor, who interviews most litigants before they have a chance to
discuss their case with the kadi. Like kadi, counselors are enjoined by Islamic
doctrine and state directives alike to provide nasihat, an Arabic-origin term
which refers to “advice” but is also “a concept of central importance in Islamic
moral theology™ that conveys the se of “moral advice” or “morally correc-
tive” advice (T. Asad 1993: 214). The counselor told me on numerous occa-
sions that if she succeeds in the (morally corrective) work that she is mandated
to carry out, the cases that come before her will never reach the kadi, for her
explicit objective is to see that couples resolve their differences rather than
divorce.

The counselor’s comments highlight what the kadi and his staff see as their
principal objectives in regard to matrimonial matters. The most compelling of
these objectives is to keep i intact, less of the stated wishes
and to some extent the behavior—of the husband and wife. The critical as-
sumptions here are that it is in the God-given, natural state of things for adults
to be married (see Sharifah Zacha Syed Hassan 1986: 184-85 passim; Peletz
1988b, 1996); that those who are already married are typically better off re-
maining so than experiencing divorce and life without a spouse; and that the
high divorce rates long characteristic of the Malay population are both cause
and consequence of various kinds of soclal and cultural backwardness.” In
short, as with Islamic judges in donesia, and elsewt in the
Muslim world, the kadi's central goals are to get people back into a situation
where they can iate their relationships (Sharifah Zaleha
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Syed Hassan 1986: 195: Djamour 1966: 177 passim: Lev 1972: 125-27; Rosen
1989b). This means, among other things, providing a forum—such as the kadi's
chambers or the office of the counselor—in which people can air many of their
differences in a productive fashion.
e providing such a forum is among the main objectives of hearings in
Islamic courts, it should come as no great surprise to find that officials of
Malaysia’s Islamic courts rarely make reference to religious or legal texts or to
specific points of Islamic law and do not usually place great emphasis on for-
mal swearing or oaths of any sort. More broadly, officials of the courts appear
lo have relatively unelaborated concems with discovery and evidentiary pro-
cedures, with establishing “fact” and “truth.” Indeed. in many court hearings [
abserved, the phenomenal reality of “what actually occurred,” though very
much contested, seemed largely irrelevant both lu the Judgu s and the coun-
selor’s line of ioning and to their subseq of ibility as
well as their ultimate disposition of the case.
I hasten to add, however, that the kadi and his smff do dlsplay a strong
interest in ascertaining the social back (i the ge-
gical and geographic “origins” or origin-points) of the litigants and others
whu come before them, as well as their general temperaments, personalities,
etc., if only 1o help them hcqu determine what * mnghl have” happened in the
under i ion. More g lly, as in the case of the Dou
Donggo of Eastern Indonesia described by Peter Just (1986, 1990)—as well as
most civil proceedings in the West—concems with what “might have” hap-
pened typically take precedence over attempts to establish “fact™ and “truth” in
the narrow sense. Many of these points are illustrated in the following cases,
the first few of which were handled by the counselor, the others by the kadi.

Case 2: The Husband Who Had His Wife Called in So That They Could
Discuss Their Problems. This case was heard in the counselor’s chambers. Pre-
addition to the counselor, were the husband, Salim bin B., age thirty-
four; his wife, Rokiah bte. N., age thirty-three; and one of their three daughters,
who appeared to be about five years old.

The husband, who is from Kuala Pilah, first approached the court, seeking to
have his wife, who is from Rembau, called in so that they could discuss their
problems. One of these is that she left him; he wants her to come back and live
with him in Seremban, where he works in a supermarket (with a wage some-
what over M$200 a month).

When they were first married they lived with the wife's family in Rembau,
but, according to the husband, his mother-in-law complained a lot about him,
presumably because of his limited earning capacity. At some point they moved
to Seremban and lived in a house with his mother. The wife testified that he
drove her from their home (this occurred a few months before the hearing),
although she later indicated that she had returned to Rembau to give birth to
their child, since she had to have a caesarian and wanted to be near her mother.

The wife, who taps rubber, complained that the husband rarely comes back,
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sends very litle money, and is irresponsible in not supporting them and in not
even coming to see his children, one of whom is deformed or disabled (cacat).
She said he does not even send M$50 a month. She also spoke at length about
his being late for and missing work, claiming not only that he has “no thoughts
of work™ but also that he does not think about firrah (alms), that he does not
pray on Fridays, and that in six years of marriage he has never fasted for the
entire month of Ramadan. They live very near the mosque, and she is embar-
rassed about his poor mosque attendance. He has also refused to work in a
factory and has apparently tuned down other work as well; this (his irrespons-
ible behavior) seemed to be the major issue as far as the wife was concerned.

She added that he has never come back after work and found that she had
failed to cook rice. He has not come to visit the sick child either; the husband
does not even know or care whether or not she has a fever. The husband's reply
was that he has 100 much work and does not have time to come back to
Rembau,

Following the wife’s narrative, the counselor lectured the husband on his
responsibilities, on the nature of his proper role as husband/father: “You are no
longer a bachelor; think of the example you are setting: think of what your
children feel when they are hungry.” The counselor then asked the husband if
he smoked. After he replied, “Yes,” she continued: “Think of how you feel after
an hour without a cigarette; that is how your child feels when it does not get
enough milk. . .. You must be diligent and find a way.” The counselor then
emphasized that the kadi's office was not going to make a decision for them,
thus underscoring that she wanted them to reach an agreement on their own.

The wife agreed to follow him back to Seremban but wamed that she could
not take his attitude much longer. He needs to give more nafkah, she said,
claiming as well that he “does not see any of his own faults.” The husband
reiterated that he still loves (sayang) his wife.

The counselor drew up a written agreement specifying that the wife would
follow the husband by the end of the year if he changed his role/behavior. If he
does not change, she has every right to come back to the office and petition.
The wife responded that she is tired of coming here and does not want to have
to come again. The husband, for his part, agreed to try to find a different house
for himself and his wife and children so that they would not have to live with
his mother. The latter condition was important because the husband’s mother
has interfered in the marriage and has apparently told her son that he should
divorce his wife.

Comment: In this case there is not much that is contested. The husband does
not deny any of the wife's allegations, and he does not take issue with the
counselor’s characterization of the proper roles and responsibilities of husband
and father. More important for present purposes is that the counselor is less
interested in—as we might put it—“righting past wrongs” than in “getting
things back on track.” She draws up a written agreement with this latter goal in
mind, though the document also serves as a reminder to the husband that his
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behavior is not acceptable and that it may be sanctioned in the future, if only in
the sense that the wife's future petition might be granted. Note, in any event,
that the counselor endeavors to provide them with a time frame and experimen-
tal period ta reestablish proper relations. She has succeeded in her defined role,
even though it is not at all clear to the counselor that the marriage will endure
in the long run or even the relatively short term.

Other cases like this indicate that concerns with reconciliation and compro-
mise are usually more important than “fact-finding” in the narrow sense and,
more generally, that there are methods and procedures here, as well as clear
goals. Consider the following.

Case 3: The Husband Who Claims His Wife Is Having an Affair with Their
Son-in-Law. This case involved Mohd. Yusof (bin S.), who is sixty-one or
sixty-two years old, and his wife. Siti Rohani, fifty-one years old, who first
approached the kadi's office in Seremban with the complaint that her husband
did not trust her. They have been married for thirty-six years, have seven grown
children (all married), and are currently living together in Chengkau. The hus-
balld has no work: he is old and sickly looking: his right hand trembled uncon-
trollably throughout the hearing; and his voice was frail and hoarse. In response
to the counselor’s opening questions about his health—this case was heard
in her office—he explained that he had “sickness in his bones™ (sakir dalam
tulang).

The hearing began with the counselor’s taking the husband’s L.C. (identity
card) and particulars, eliciting his statement, and filling out the relevant form in
her file. A short while into this, the counselor addressed the husband, saying
that the problem is jealousy ([ perasaan) cemburu). She lectured the husband,
though not in a condescending fashion. saying. “This is a common problem,
one I see all the time. You are jealous of your wife's relationship with your son-
in-law; this is the central issue.”

When the husband is asked to list his objections to his wife's behavior, he
responds by saying: “She goes out without telling me; she waits on and treats
the son-in-law in a way that's not nice (tak elok); and she will not listen to what
I say.” He adds that his wife and son-in-law are always walking around to-
gether, which the wife proceeds to deny. A bit earlier, the counselor had said
something to the effect that interactions involving casual contact with a son-in-
law do not invalidate ablutions (batal air sembahyang); but it was very difficult
to hear exactly what said since there was constant hammering on the wall
next to where I was sitting. (Chinese workmen were installing an air condition-
ing unit in the kadi's chambers.)

The husband indicates that he is extremely upset (sakit hati), relating as well
that his wife had once asked for a divorce. After hearing what the husband has
to say, the counselor responds, “We should try to overcome this problem; let's
try to prevent it.” She then left the room to answer a phone call and returned
about five minutes later.

The husband went on to explain that he is not satisfied (puas hati) with his
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wife, to which the counselor replied, “There is no one in the world who is 100
percent right or true all of the time.” The husband then elaborated on his chief
complaint about his wife's selling cloth, which is that it involves her going out
of the house without his permission. The wife replied that she sells cloth to help
cover houschold expenses. A moment later the husband claimed that he has
seen his son-in-law with his hand on her thigh. The wife’s response: “This was
in passing. touching in passing, an accident.” The counselor then said: “Pakcik
[“Uncle”], don’t misunderstand.” He interrupted by insisting, “But she always
lies to me.” at which point the counselor asked how long they had been mar-
ried. One or the other answered “thirty-six years.” The wife was crying silently,
wiping her eyes with the washcloth she dug out of her purse.

The counselor then remarked to the husband: “I can't believe that your wife
would have an affair with her own son-in-law. People just don't do that.” “Pak-
cik.” she continued, “maybe you have been especially sensitive or emotional
because you have been sick. . . . You need to accept or receive (terima) your
son-in-law as your own child. Selling cloth is to get money for kitchen ex-
penses. It is for Pakcik’s benefit, too, right? Don't you like that?" The husband
replied, “It's not that I don’t like it, but I don’t see any capital (modal) from
selling cloth.” The counselor responded, *I think that if your wife didn't sell
cloth, there wouldn't be enough money.” The husband went on to underscore
that he does not want his wife to sell cloth in other villages, after which the
wife reiterated to the counselor, “My husband doesn't trust me.”

The counselor then said to the husband, “Don’t you trust your own wife?
You must trust your wife. You have to accept her. I don't want to hear any more
that Pal is jealous of Makcik and the son-in-law. It's not nice. You must
look at your in-law as your own child. Your wife knows the laws of Islam, the
laws of the Afterlife.” She continued to clarify to the husband what is involved
in selling cloth, saying that most people pay in installments, telling him how
profits are made, that the money is for kitchen expenses, etc.

The counselor then instructed the husband to sign the statement she wrote out
on his behalf, which constitutes his promise not to get jealous anymore and to
refrain from the specific behaviors the wife finds objectionable. He responds
that he cannot sign because he cannot read or write, so the counselor gave him
an ink pad on which to stick his thumb; thereafter he thumbprints the page, just
below the ining his The also reminds him
that he is fortunate to have children who come home and visit, adding that there
are many children who never return home to see their parents. As the counselor
stands up, thereby indicating that the session is over, she asks for forgiveness,
mainly, it seems, from the husband, in case she spoke roughly or said anything
harsh or coarse (keras).

Comment: Especially significant here are the counselor’s reactions to the
unfolding of the depositions and her overall strategy and objectives in the hear-
ing. Bear in mind that she made no real effort to get at “the facts.” For example,
the counselor never said to the wife, “So, are you having—or did you have—
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an affair with your son-in-law?" Nor did she address the more specific issue of
the son-in-law allegedly touching the wife's thigh. And she never asked the
husband to give a precise account of “the evidence” of such an affair. The more
general point is that the counselor made no attempt to resolve the inconsisten-
cies in their testimonies. This may be because the counselor had had one or
more previous sessions with the wife and had already decided, on the basis of
what came out then—if only in the sense of what kind of person the wife
was—what “might have™ happened between wife and husband (and son-in-
law).

“The facts™ and “the evidence,” as generally understood in Western court
systems, were thus largely irrelevant in the hearing. This situation exists not
because the counselor is a relative novice or has few real sanctions that she can
deploy to help establish the phenomenal reality of “what really occurred,” for
the same pattern obtains in the hearings the kadi oversees (as we will see in due
course), and he (the kadi) is neither a novice nor lacking in sanctions. Such
patterns prevail because the main objective of hearings from the court’s point of
view is to promote reconciliation, through a cathartic airing of differences, if
ne‘ssary, and thus to prevent divorce, which the court generally regards as an
unfortunate (though in some cases unavoidable) occurrence.

Clearly guiding the counselor are implicit but nonetheless widely shared no-
tions bearing on human nature, on how, for example, a “reasonable man (or
woman)" behaves toward a son- or daughier-in-law. Having established for her-
self that the wife is a reasonable person, the counselor finds it inconceivable
that she would engage in sexual relations with her son-in-law. The son-in-law
is, after all, “like her own child,” and sexual transgressions with one's own
children or those “like them" are clearly abhorrent in Islamic law and the After-
life, as is well known locally. At the same time. however, the counselor ac-
knowledges that (reasonable) people do get jealous “all the time,” can get emo-
tional when ill, and sometimes fall short in honoring filial obligations to their
parents. I ing as well, the lor di the husband’s feelings not
by considering them “rational but unimportant, . . . [but] by considering them
irrational and hence dismissable.”*

Note also the counselor’s positive sanctioning of the wife's right to earn a
cash income by selling cloth, which involves, among other things, going from
village to village and interacting with a relatively broad range of people,
women and men alike. Her argument to the husband is that the wife's selling of
cloth is for their collective good (for kitchen expenses) and that without the
money derived from this activity, they probably would not have enough to cat.
The counselor thus reframes and glosses over, even ignores, some of the issues
the husband raises, like that of his wife leaving without his permission, which is
an instance of legally salient i (nusus) that ly comes up in
hearings. She does this partly by pointing out that domestic survival and well-
being need to be accorded a high priority, higher, indeed, than the issue of
permission to leave the house, especially in light of the husband's poor health.
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The court’s concerns with reconciliation, compromise, and “saving face™ are
dominant themes in Malay culture, which is to say that many of the basic
objectives and values of the court make good cultural sense to those who, for
whatever reason, find themselves interacting with an Islamic magistrate or one
of his staff. This enhances the legitimacy of the Islamic legal system in the eyes
of local Muslims and contributes to the Islamic courts being relatively accessi-
ble to most people (men and women alike).

Other examples of broadly shared cultural assumptions informing the judicial
behavior of Islamic judges can be seen in the sanctions imposed on husbands
who are delinquent either in supporting their wives and children or in coming
forth with support payments after a divorce. Though this is a recurrent dilemma
in the courts—and in Malay society as a whole (Jones 1994; Peletz 1996;
Mohammad Hashim Kamali 2000)—the kadi rarely invokes the full weight of
the sanctions at his disposal and commonly refrains from imposing even rela-
tively minor sanctions. His u..\sorung is that many of the men involved are
simply “village folk™ (orang k ) and, by impli ly poor and
thus will not be able to meet court-ordered payments. So what good will it do
to fine them or have them incarcerated for failing to support their wives and
children? Who will benefit from such a course of action? Here we see the judge
avoiding a course of acti the i i of court-ordered fines and/or incar-
ceration—which is legally justified but nonetheless socially and morally inap-
propriate both in his own eyes and in the eyes of local society at large. What we
have, in short, are broadly shared cultural notions of the public good taking
precedence over what are construed as ultimately narrow concerns with legal
liability, moral responsibility, and guilt.

Officials of the court are well aware that there are some unfortunate social
consequences of this latter type of reasoning and of lhc judlclal decisions that
sometimes follow from it. Official of these di d judi-
cial handling of one of the relatively rare cases involving a criminal offense
(case 5, below) that came before the Islamic court in Rembau during my second
period of fieldwork. Before turning to the latter case, we might consider an
instance in which the kadi ignored the stated wishes of husband and wife alike
50 as to help ensure that the wife received the monthly financial support from
her husband to which she was legally entitled.

Case 4: A Husband Seeking a Divorce from a Second Wife That the Kadi
Will Not Allow (Even Though the Second Wife Consents to It) Because the
Husband Owes Her Back Support. Present were the (second) wife, the kadi, and
the counselor.

The outlines of the case were these: the husband requested a divorce and the
wife was here to testify that she was willing to go along with it. She claimed
that the husband had deserted her; that she rarely sees him since he hardly ever
comes home; and that she has not seen him at all for nine or ten months. The
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husband has no work, or at least insists that such is the case. The wife main-
tains that he lies about this as an excuse for not supporting her and their child.

The kadi made it clear from the outset that he was not going to grant the
husband a divorce even though both parties wanted one. He would only autho-
rize a divorce on the condition that the husband come up with MS600 (MS60 a
month for the roughly ten months that have passed since he last saw his wife).
If the husband agrees to this condition, he will also be expected to make addi-
tional maintenance payments so as to help support his wife during her edah
period and provide for their child (that is, nafkah edah and nafkah anak,
respectively).

When the wife indicated that she did not know the husband’s whereabouts,
the kadi asked her where his mother lived. the response to which was that she
(the husband’s mother) lived with or near the husband’s sister. The wife could
not produce her mother-in-law’s full name; when asked where the husband's
father was, she replied that he was dead. The kadi suggested to the wife that
they would probably be able to contact the husband through his mother or
sister, or through mosque officials in his natal village.

Comment: After the on was over, the counselor explained to me that the
wife present at the hearing was the second wife and that the husband is still
married 1o his first wife. When I asked why a woman would wed a man who is
already married, she explained that the second wife was pregnant at the time of
their wedding and that they were forced to get married. The first wife appar-
ently consented to her husband’s taking a second wife, presumably so that he
would avoid other more serious sanctions. The counselor does not think the
husband will go through with the divorce since he probably will not be able to
come up with the money.

The problem, though, is that this leaves the (second) wife in the lurch since
she is not getting any support from the husband at this point and has not been
maintained by him for a good portion of their marriage. She is thus forced to
remain married to him, one consequence of which is that she will not be able to
marry anyone else (assuming she might be inclined to do so).

Somewhat similar dilemmas obtain in the next case, which involved three
hearings to which I was privy (and a good many others prior to my fieldwork),
and is the most complex of all the local cases about which I have information.

Case 5: (Mohd.) Said bin K. Seeking a Divorce from Hasmah, the Woman He
Raped and Was Forced to Marry. Present at the first hearing of this case that I
observed were the petitioner, (Mohd.) Said. age forty, and a man serving as his
spokesman, who appeared to be in his fifties. This case initially entailed a
charge of rogol (rape) but had been (re)classified as zina (illicit intercourse,
fornication, adultery). The petitioner was married and had sex with another
woman (Hasmah) without her consent. Hasmah, a divorcée with six children by
her first husband, is gila (crazy) according to the counselor and others, More
relevant to the case is that she became pregnant and eventually explained what
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had happened to her uncle, who was also a mosque official (imam). The uncle
took the matter to the police, the petitioner was either formally charged with
rape or threatened that he would be so charged, and a police investigation was
initiated.

In the ime, other “village-level solutions” to the problem were pursued,
including having the petitioner marry and support Hasmah. The petitioner con-
sented to this arrangement and went to the kadi's office to obtain permission to
take a second wife. The kadi did not know about the rogol/zina when he ap-
proved the petitioner’s request. The petitioner and Hasmah got married and
within the month their child was born. Now, some five months later, the peti-
tioner is seeking to divorce Hasmah.

The petitioner opened the hearing by explaining to the kadi that he is in court
to divorce Hasmah. The kadi is clearly reluctant to allow a divorce without first
talking to Hasmah. He tells the petitioner that he cannot lafazkan (pronounce a
divorce) without her and proceeds to call the local police to find out the status
of the case so far as they are concerned—as if to impress upon him the severity
of the overall situation. It is apparently still an open case, but this may be
because the police have not had time to do the paperwork necessary to close it.
One of the reasons the kadi does not want to go ahead and allow the petitioner
to divorce Hasmah is that “after all that has happened,” her family might be
extremely upset if the kadi grants a divorce; they might think a travesty of
justice has occurred.

At one point in the hearing the for the petiti lai that
if the kadi would not allow the divorce o occur then perhaps they “would take
the case elsewhere,” by which he p meant the office of the chief kadi

or simply another kadi's jurisdiction. This clearly irritated the kadi, who replied
angrily. “Okay, take it wherever you want, whatever you like," but he then
calmed down and proceeded to comment on various issues, including the im-
portance of getting in touch with Inspector A. of the police department. The
hearing was concluded with talk of the next hearing.

Two months later [ observed a second hearing in this case. The petitioner was
accompanied by a young man in his twenties or thirties (his son by his first
wife?). and he was once again submitting a request for a divorce from Hasmah,
though on this occasion he was discussing the case with the counselor, pre-
sumably because the kadi was not in that day. The counselor took down the
particulars, including the fact that the marriage was “forced” and that the wife
was “pregnant at the time of the wedding.”

During this hearing it came out that the petitioner does not reside with
Hasmah. There was also talk of a “letter of agreement” (surat perjanjian), re-
ferring (I believe) to the letter of support the petitioner intended to write for
Hasmah and/or their child. He made reference to having put some money aside,
adding, though, that he had not yet given the money to Hasmah. The counselor
lectured him on his responsibilities as a husband and clarified some of the
procedural matters and other details relevant to his request. The petitioner
clearly wanted a divorce immediately but was told by the Counselor that this
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was not possible since “the kadi will have to weigh the case.” Having said that,
the counselor implied that he would probably not encounter any problems in
obtaining the requisite approval.

Throughout the hearing the petitioner spoke very softly and appeared to be
acutely embarrassed. It took him a fair amount of time to answer the questions
the counselor put to him, and he looked pained as he responded to her queries.
Some of his apparent embarrassment and discomfort could, of course, have
been feigned. He was, after all. very eager to divorce Hasmah and put the
whole thing behind him, and he might have been especially eager to please
court staff, who clearly have much discretion in disposing of the case.

The third hearing about which T have information occurred five days later.
The petitioner was present, as was Hasmah. My research assistant, Kamaruddin,
attended the hearing and took detailed notes, which he later recopied and dis-
cussed with me. The relevant dialogue is as follows.

Kadi: What is your claim?
Wife: I am claiming nafkah and I want him to divorce me; the support I want
r the child should [cover the period | . . . from his birth until the present.

Kadi: Okay. I'm going to give a decision concerning nafkah edah [three
months, ten days] and nafkah for the time you were married [eight months).

Husband: How much would be appropriate for me to give?

Wife: I'm asking for M$150 a month,

Kadi: What kind of work does he do?

[Wife's response, if any, is unclear.]

Kadi: We must look at his work or job and take that into consideration.

Wife: T was three months in Chenggang without nafkah. 1 gave birth
there. . . .

Kadi: 1 understand you spent three months staying with other people. And 1
know it's not the same as being at one's own place. . . . Staying there, your
expenses were certainly more. . . . Okay, I agree to your request for nafkah
for the three months you were there, for M$150 a month, so M$§450. Now
let's discuss nafkak at your own house [for five months). I ask you to
reduce it a bit.

Wife: I'll ask MS$100 a month.

Husband: If it's that much, I cannot (tak mampu), Tuan Kadi.

Kadi: You can pay in installments.

Husband: I request that you reduce it some more.

Kadi: Okay, M$700 for eight months, plus nafkah edah . . . MS100.

Wife: 1 want him to pay it all now. . . .

Kadi: Do not worry. The payments will go through this office. [To husband:]
How much do you want to pay a month?

Husband: I can manage M$25 a month. . . . I [only] do village work (kerja
kampung).

Wife: M$25 a month, how is that possible, after all you've done to me?
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Kadi: Pay as much as you can. If it’s less, then the time you pay will be
longer.

Husband: If I get more, I'll pay more. But if I cannot, how am I gonna pay
more?

The husband pays M$250 and the kadi presents him with a divorce agreement,
instructing him to “recite it and sign it. But only once, not twice or three
times.” The husband then proceeds to read the agreement, but with three ralak.
The kadi is shocked, demanding of him, “Why did you read it with three ralak?
Didn’t I instruct you [to do it with] one ralak?" The husband answers, “I don't
want to hassle anymore,” at which point the wife says (sarcastically?), “Nice,
Iet him free me completely,” and walks out of the room.

Kadi [to husband]: You pay M$30 a month; a dollar a day until you finish off
the M$100.
The husband agrees, pays, and exits.

Comment: There are a number of issues of interest here. Consider first the
highly sanitized way in which the case is framed in the official, written records
of the court, one indication of which is that it appears under the heading, “Re-
quest to have two wives.” Included in the relevant file is a statement from the
first wife (aged forty-nine), which reads: “I permit my husband to marry again,
with the condition that he behave with justice [adil] and responsibly toward me
and my child[ren]. T hope the second wife will become kin [saudara) and that
there will be closeness or intimacy [kemesraan) among us.” Court records also
include a written statement from the husband: “I am married and . . . have five
children [by my first wife]. I have discussed with my wife [that I am) marrying
another woman. She agreed, with conditions [as above]. Today 1'm here with
my wife to petition to take another wife.” The official records also indicate the
husband wants to divorce his wife (but they do not specify which one).

As 1o the actual hearing, it should be emphasized that very little is contested
in this case, the partial exception of course being Said's right to procure a
divorce. Hasmah did not contest this right, nor did the counselor. The kadi,
however. did—his position was that Hasmah's family or relatives would be
extremely upset if he (the kadi) allowed a (unilateral) divorce “after all that has
happened” and might lhmk a travesty of justice had occurred.

In the latter the 1 lained to me that it would not be
appropriate to let the petitioner off so easily, lhc more general point being that in
the eyes of the court, there should be some checks and restraints on men who
divorce their wives “at the drop of a hat.” The counselor also lamented, as did
many other court officials, that the laws currently in place are in many instances
ineffective because the fines and other sanctions at the disposal of the kadi's office
are negligible. “What good is a fine of M$25 nowadays,” she asked rhetorically,
referring to the penalty for false marriage declarations, “when people can just pay
itwith a M$50 bill and say. ‘Hey, keep the change. No big deal’.”
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The exercise of judicial discretion in this case, along with the counselor's
comments on the issues involved, reflect the court’s concern to reallocate some
of the responsibility and liability that inhere in Islamic law. According to Is-
lamic law, a man may divorce his wife for any reason he chooses, even if she
has been an unreproachably responsible wife and mother and a paragon of
virtue in all respects. A woman, on the other hand, is normally entitled to
divorce her husband only if she proves (o the court's satisfaction that her hus-
band has been thoroughly irresponsible or that he has a serious illness or other

p that fulfill of his conjugal duties or other features of
the marriage contract. This legal asymmetry is recognized by local Islamic
courts; and although the courts are not really in the business of eradicating or
even minimizing social inequality or of bringing about other social (or even
narrowly legal) change, they frequently endeavor to temper legal asymmetries
through the use of judicial discretion. They do so in accordance with broadly
shared cultural notions about human nature, gender, and the like, including the
idea that most of the problems in marriage stem from the inappropriate behav-
ior of husbands who, as one man put it. “are basically lazy™ and “expect to eat
folffree.”

With regard to issues of the latter sort it is interesting to consider why the
kadi instructed the husband to pronounce a single talak, as opposed 10 two or
three falak." When asked about this the kadi explained that he prefers that men
seeking divorce recite a single ralak. This o they will not succumb to a
temporary affliction known as “ralak craziness” (gila talak), which refers to a
man becoming emotionally unbalanced after a divorce and. more specifically, to
his going into a fit or frenzy once he has divorced his wife. The kadi has
observed “ralak iness” on i for example, when hus-
bands come into the office in a rage. trying to find and destroy the relevant files,
wreaking havoc in the process.

The idea that men i become unbalanced and irrati might seem
out of keeping with the constructions of gender often associated with Muslim
societies. I should thus underscore that there are contextually variable construc-
tions of gender, some of which are contradictory in the sense that they entail
mutually i ions of the similarities, and especially the dif-
ferences, between men nnd women. These representations are keyed to contrast-
ing views of kinship, marriage, and affinal exchange that I have discussed else-
where (Peletz 1996). One of the context-specific constructions of gender
encountered among Malays in Negeri Sembilan and elsewhere in the Peninsula
mny be referred to, following Pierre Bourdieu (1977), as the “official”—and
mnn: Islamic"—view of gender. This view is inextricably linked with local

lings of biology. sexuality, and reproduction; it focuses on the idea
that compared to men, women have less “reason” (akal) and more “passion”
(nafsu) and are, among other things, more lustful, more difficult to satisfy sexu-
ally, and otherwise more “animalistic” in Ortner's (1974) sense.” This view is
produced not only by official representations of kinship and various Islamic
institutions (such as the mosque) but also by spirit possession (kena hantu),
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which predominates among women and is interpreted by men and women alike
as evidence of women’s greater animality and spiritual weakness.

The most prevalent of the other context-specific constructions of gender en-
countered among Malays in Negeri Sembilan and elsewhere promotes a “prac-
tical"—because more th in everyday practice—view of
men and women. Keyed to practical views of kinship, it focuses on the cultur-
ally elaborated belief that men are less responsible and less trustworthy than
women, both with regard to managing household resources and in terms of
honoring basic social obligations associated with marriage, parenting, and kin-
ship generally. This latter construction of gender, which depicts women as more
deserving and more in need of i than men, is reinforced
by the structure of affinal relations; especially in the case of Negeri Sembilan
Malays, this includes the heavy expectation that married men. will produce
property rights, wealth, and prestige for their wives and their wives' kin. These
expectations, along with the affinal demands with which they are associated,
frequently exceed the prod ities of married men, particularly men at
the lower end of the social class hierarchy. For these and other reasons they
exacerbate tensions in marriage and affinal relations and commonly lead men—
ially relatively poor men—to divorce or simply desert their wives and any
children they might have. This course of action, in turn, feeds into local views
that men are far less responsible than women, which is a dominant, indeed
hegemonic theme in practical views of gender. As numerous cases discussed
here make clear, we need to make analytic provision for all such constructions
of gender, even—or especially—when they are mutually contradictory.

Case 6: The Wife Who Seeks a Divorce Because Her Husband Doesn't Like
Working (“Only Wants to Fish"). Present at this hearing were the wife, age
thirty-one, and the husband, age thirty-seven, who sported a wild, Malay-style
“Afro” and was rather unkempt, especially when compared to others who come
to the kadi's office.

Both husband and wife are from Rembau, and they have one child. The wife,
who works in a factory in Seremban, approached the kadi’s office seeking a
divorce because she was upset that her husband rak ada kerja (doesn't work;
has no work). (They divorced earlier, but they reconciled; according to the
counselor, the problem then was also that the husband did not work [or did not
have any work].) The two of them were thus called in to discuss the matter,
which they did in the counselor’s office. There was a good deal of heated
arguing in the office for about fifteen minutes, the wife insisting, among other
things, that her husband “doesn’t like working. He only likes fishing [and sell-
ing what he catches). He doesn't like other kinds of work, and certainly doesn't
like factory work.”

When the case moved into the kadi's chambers, the husband reiterated that
he wanted to be “given a chance to find work,” adding specifically that he
wanted “six months.” The kadi responded, “T will give you four months, not
six; this follows the taklik clause,” and went on to explain that if the husband
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had not found work by the end of four months, then the wife had the kadi's
permission to come back to the office and ask for a divorce.

Comment: In most Malaysian states (Perlis is an exception), the faklik clause
appears on the forms that (Muslim) husbands sign when they marry. Normally
recited by a husband at the time of the solemnization of the union (akad nikah),
it gives a wife the right to petition for divorce in the event that a husband fails
to provide adequate material support (nafkah [zahir]) for a period of four
months (three months in some states) or is absent without news for a compara-
ble period (up to six months in some states). In this hearing, the kadi's refer-
ence to the raklik clause may be seen as an effort on the part of the court to put
the husband on notice that the court takes seriously issues of nonsupport. Put
differently, the court reaffirms the husband’s responsibility to provide support,
along with the wife’s right(s) to receive such support and if such support is not
forthcoming to petition for a divorce.

Also of interest in this hearing is the de facto discursive exclusion of fishing
i the category of “work™ as well as the sharp discursive contrast drawn
hxccn fishing and factory work. Note also that in this hearing, as in some of
the others discussed earlier, the kadi is less concerned with “the facts”—Does
the husband prefer fishing to all other kinds of work? Is he willing to do factory
work? Has he looked for or been offered factory work or employment other
than fishing?—than with “what might have happened.” Similar concerns are
evident in the next case and many others considered further along.

Case 7: The Wife Who Wants a Fasakh Divorce Because Her Husband Is
Crazy. Present at the outset of this hearing were the kadi (and his son, playing
in the background), Araffin, and the wife (Kalsom), who looked to be in her
thirties. Two witnesses waited outside and were called 1o testify during the
latter part of the proceedings.

The hearing began with Araffin swearing in Kalsom, who was instructed to
stand and to repeat words to the following effect: “I, Kalsom bte. . . . do sol-
emnly swear or vow (berikrar) in the court that my petition/statement is given
with information that is truthful.” The main issue was the husband’s “abnormal
behavior™: “Sometimes he doesn't wear clothes” (she later referred specifically
to shirts, not pants or sarung). “He left . . . [about a year ago] and hasn’t been
back since. . . . He went back to his mother's house,” and in response to the
kadi’s question on the subject, “No, he wasn't driven away. . .. And he does
not work now.” As it tums out, he is too disturbed to work.

The kadi asked, “Is he miring, otak miring, gila (crazy, mad, insane)? Does it
follow the moon, like when the moon rises [gets full]? Does it arise or get
worse then?” The wife replied, “No, he's always like this.” She added, in re-
sponse to questions from the kadi, that she does not love (sayang) him. She
tried to visit him a couple of times at his (mother's) house. She got as far as the
rambutan tree in the garden, but his mother would not let her in.

The kadi then asked about his keturunan (descent, ancestry), revealing
among other things a concemn with origin-point and classification: “Is his
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brother okay? Didn’t you know about his kefurunan before you got married?"
And then, “Well, do you want him anymore, or not?” “No," she replied, to
which the kadi said, “According to the law, it is better if you wait until he gets
treated. Can he be treated or not?” (I didn't hear what, if anything, she an-
swered to this question.)

Al this juncture the first witness, an imam who appeared to be in his fifties,
was called in and administered the oath. The imam began his comments with
references to the husband’s clothes, testifying that he dresses like a “hero™
(tough guy), “is always like this and doesn’t really bother people, though he
laughs to himself, walks around talking to himself and grinning, and dresses
like a cowboy ... like Hang Tuah™ (perhaps the best known of all Malay
legendary figures). The imam added that as far as he knew, the husband had
been this way for at least three or four months. It was around this point in the
conversation that the imam, or someone else present, used the term sakit jiwa
(sick soul or spirit; mental illness) to refer to the husband’s condition. The kadi
interjected that it was fortunate that there were no children born of the mar-
riage. The witness was then thanked and shown the door.

The second witness, a man who appeared to be in his fifties, was then called
in. “He’s not siuman, the witness, which means, more or less, that he is
“not right in the head.” “He wears things around his head, like scarves or
bandanas; sometimes he walks around with no shirt, though . . . [in response to
the kadi's question] he always wears pants. . . . He has been like this for about
two years. Before he was married he was like this; that's why he had to quit
work.”

The kadi then asked, as he had before, “What kind of gile ila miring, or
gila babi?" “Miring," said the witness: and in response to the kadi's question on
this point, “it doesn’t follow the month(s] (bulan).”

Kadi [to wife]: Why didn’t you go visit your husband?

Wife: 1 did, but his father drove me away.

[The witness then turned to the wife and said in an accusatory voice, “Hey,
don’t lie; don't bring your lies in here.”]

Wife: I'm not lying. . . .

The kadi took notes throughout the session, repeating back what the parties
told him and rewording their testimony for the sake of clarity. After obtaining
all of their statements, he read them aloud, secking their confirmation that this
was what they said. He then had cach of them sign his or her statement.

The second witness left, at which point the kadi instructed the wife, who had
been sitting in the chair to the left of the kadi’s desk (where the counselor
usually sits) to go back to the chair in front of his desk. He told her to rise and
proceeded to announce: “The decision (keputusan) is that a fasakh divorce is
granted with one ralak.”” He asked the wife if she accepted the decision; she
said yes. The kadi then informed the wife and Araffin about the difference
between a raklik and fasakh divorce and proceeded to explain the edah issue to
the wife: “The period is three months and ten days from today.” He then asked
her, “Pardon me, have you menstruated already?" The wife replied that she had,
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and he directed her to “come here after three more menstruations, after you've
bathed: even if it’s before that date, and tell me and the period will be up.” He
went on to make clear that there is no nafkah edah since it was the wife who
asked for the divorce.

Comment: This is one of the few cases I observed in which there was any
formal swearing in of litigants or witnesses. The reason for such formality in
this instance is that it was a request for a fasakh, which is a type of divorce or
judicial rescission or voiding of the marriage contract (sometimes referred to in
the literature as an annulment) available to women under certain conditions. As
explained by Araffin, such conditions exist if the husband is crazy or insane
(gifa); disabled or deformed (cacat) and “can't give sex™; and/or unable to
maintain his wife. The most common of these conditions, according to Araffin,
is gila. Hence the importance of having witnesses from the husband’s side, for
as Araffin pointed out, “if the husband is gila, he might not be able to . . . give
evidence.™ As for the second condition (cacar), Araffin said that the wife must
give the husband time (one year) to be treated; presumably this would apply to

s of gila as well.

Kadi enjoy considerable discretion with respect to fasakh divorce. They are
reluctant to grant fasakh (and other kinds of) divorces to women for numerous
reasons, some of which are related to the fact that divorce is generally seen as a
male prerogative, one that could be eroded by approving women's petitions for
termination of marriage. At the same time. given the specific legal provisions
for fasakh, kadi are obliged to grant them to women if they are more or less
convinced that the relevant conditions have been fulfilled. The swearing in of
witnesses helps assure the court that the conditions alleged by the wife do in
fact exist, though as Araffin’s earlier commentary makes clear, these measures
provide no guarantee that such is the case; oaths serve mainly to enhance the
likelihood of the testimony's being true.

Araffin also explained that fasakh divorces are not all that common for var-
ious reasons, one of which is that even if a woman is—or feels—entitled 10 a
fasakh divorce, she will often ask that her husband grant her an amicable di-
vorce or “divorce on good terms™ (cerai cara baik), which, in effect, leaves the
final decision up to him. This enables the husband to divorce his wife in a
manner that causes him less embarrassment and allows him to save face. If the
husband denies such a request or refuses to deal with the wife's request to
proceed in this way, she can go ahead and seek a termination of the marriage
via fasakh.

There are a few other issues to bear in mind here. One has to do with the
kadi’s concern to discern the particular type and origin (asal-usul) of the hus-
band’s mental illness. This is a recurrent theme in the hearing, partly because
the kadi needs to know if the condition is treatable, hence perhaps a temporary
problem that need not result in judicial (cmunnuon of lhe marriage. A second is
that matters bearing on the wife's and I cycles
are part of the judicial record here, as when the kadi asks the wife if she has
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recently menstruated so as to calculate more precisely the edah period. A third
issue to bear in mind in the ensuing discussion is that the kadi uses his Jjudicial
discretion to deprive the wife of the nafkah edah that she might successfully
claim from another kadi, his reasoning being that she forfeited her claims to it
by bringing divorce proceedings against her husband. The kadi is thus treating a
woman’s legitimate request for a divorce as a form of nusus (recalcitrance); in
Islamic law, a wife's nusus effectively invalidates many of the financial claims
she might normally make at divorce (for example, for nafkah edah and
muta’ah). The more general dynamic is that Islamic courts throughout Malaysia
sometimes punish women for exercising their legitimate legal options (see Mo-
hammad Hashim Kamali 2000: 93 passim). This is but one manifestation of the
courts” tendency to support husbands over wives and men over women gener-
ally, which we see in the next case and many others.

Case 8: The Wife Who Requests a Divorce Because Her Husband Does Not
Support Their Children and Rarely Comes Home. The proceeding was initiated
by the wife, who first approached the kadi's office about a year before this
hearing. She and her husband have been married for some thirteen years and have
four children. The wife petitioned for a divorce on the grounds that the husband
does not support the children and rarely comes home. About a year ago the
husband had been ordered to pay M$200 per month and to buy kitchen supplies
(barang dapur). He has been delinquent in these payments, to the tune of M$960.
The wife initially claimed that the husband was delinquent in the amount of
M$1,080. but this was later corrected when the kadi ordered Araffin to check the
files and ascertain the amount of money that the husband had sent her.

Among the most salient issues as far as the kadi is concerned was that the
husband claimed to love (sayang) the wife and did not want a divorce. Early in
the proceedings he made clear, in response to the kadi's questions about what
he was secking, that the kadi could go ahead and grant a divorce if he (the kadi)
50 desired. The kadi’s response was that “this isn’t the way it works,” and he
proceeded to clarify that he needed to know what the husband wanted. The
husband admitted that he had been at fault with respect to late payments
(nafkah). He insisted that he wanted his wife back, though he also acknowl-
edged that she would not have him. The wife spoke up a number of times,
indicating that there was no point in talking any more about any of this since
she was fed up.

Neither the wife nor the husband works, according to the counselor, but the
husband has a truck that he utilizes in some sort of business. The counselor also
told me (after the hearing) that the husband had married another woman as
well, but that the first wife had not given her approval to that marriage. Not
only did he marry the second wife under false pretenses (by telling her that he
was single), he also drinks, gambles, and is “jolly” (as the counselor put it). The
counselor explained that “this is a big problem.” “this" referring to men who
are dishonest when they fill out the marriage form, take a second wife without
following the prescribed procedures, etc.
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The kadi was not at all taken by the husband’s tale of his woes, and he
impressed upon him time and again that his word was somewhat in doubt and
that if he wanted to keep his wife he had to “put up or shut up” (my expression,
not his). The kadi decreed that the outstanding M$960 had to be paid within ten
days; if not, the wife's request for a divorce would be granted or, as the kadi
expressed ‘one ralak will fall.”

Earlier in the hearing the husband had offered to pay the sum in question
whenever the kadi wanted, so the kadi took him up on it by saying, “Okay, how
about in a week?" The husband appeared to say “Okay,” but then paused for a
moment, seemed to have second thoughts, and suggested that he might need a
bit longer. The kadi chided him about his earlier statement to the effect that he
would come up with the money whenever necessary. The husband also offered
to transfer ownership of the truck to his wife whenever she wanted it, as evi-
dence of his sincere intention to change his ways. The kadi asked the wife if
she wanted this. Her reaction was, “I don’t want . . . anything to do with any of
this; no more stories.” It was at about this point that the wife started crying and
out of the proceedings.
kadi was clearly displeased by the lack of consensus between husband
and wife on the key issue of whether or not they should stay together. He would
have been more satisfied if the wife had agreed to take the husband back or if
the husband had consented to a divorce. Be that as it may. he proceeded to
announce that since he could not resolve the matter, he would refer it to the
chief kadi. who also serves as a circuit kadi. making rounds to the various
districts on a regular basis.

Shortly thereafter the husband signed a statement prepared by the counselor,
which specified that he would pay the outstanding money in ten days. It was
clear that this document was to become part of the evidentiary record that
would be reviewed in any future proceedings. There was also a reference to
another M$1,000, but I did not hear the specifics. More important were the
kadi's repeated comments to the husband to the effect that, “If you really want
her, really love her, then pay up.” It was either at this point in the hearing or
perhaps a bit earlier that the husband made a reference to women and men
having different kinds of “skin” (kulir), apparently in an effort to help the court
make sense of some of the difficulties he was experiencing with his wife.

The husband’s prior marital history did not come up in the hearing. It may
have helped inform the kadi’s position, although this is hard to say. In point of
fact, it is doubtful if very much of the husband’s behavior figured into the
decision of the kadi, for the kadi essentially upheld the husband's right to keep
the marriage formally intact, even though the wife wanted a divorce.

Comment: After the hearing 1 discussed the case with the counselor. She
made clear that at this point the ball is in the husband’s court and that if he does
not pay the outstanding M$960 in ten days, his wife's request will probably be
granted. According to the counselor, the husband will most likely get the



THE WORK OF THE COURTS 103

money from his father, who accompanied him to the hearings but sat outside
talking with Araffin.

When I asked the counselor about the kadi's disinclination to grant the wife
the divorce she sought and whether this judicial stance might impose continued
hardship on her, the counselor explained that the kadi really tries to do what he
can to take into account the feelings and wishes of the husband (though, as the
following case illustrates, such efforts are ulti ituati The
did not come right out and say that the husband has more rights or prerogatives
or a higher priority in terms of Islamic law, though that seemed to be her point.
She also acknowledged as true my comment that the wife was possibly bur-
dened by the kadi's decision.

Case 9: Hasnah Who Seeks a Divorce Because Her Husband Hits Her. The
case involves Hasnah (age nineteen) and her husband, Jafri (age twenty-two).

Kadi: Where are you people from (Orang mana)?

Husband: Bahau, but originally Pahang.

Wife: Formerly from Sepri; we were “caught wet” (tangkap basah; guilty of

licit proximity"”) in Bahau.

Kadi: Okay, you want to speak frankly. What kind of work do you do?

Husband: Factory work in Chembong. I've been living in Pedas, at the house
of my adoptive father for about a year.

Kadi: Why did you come here?

Husband: My wife secks a divorce.

Kadi: You were “caught wet” in Bahau, so why do you come here seeking a
divorce?

Wife: He hits me frequently [or all the time] (Dia selalu pukul saya).

Kadi [to husband]: Why do you hit her frequently [or all the time]?

Husband: T work as a guard. I get off work at 10:30 in the evening and my
wife is always “noisy™ (bising). . . .

Kadi: How many times have you hit her?

Husband: T just recently hit her.

Kadi: How long have you been married?

Husband: About a year, more or less,

Kadi: How many times have you been struck?

Wife: Lots of times.

Husband: She doesn't wait on me enough, and she always goes out of the
house without permission.

Kadi: Do you pray frequently [or all the time] or not?

Husband: Rarely.

Wife: Rarely.

Kadi: This marriage, you know, it involves lots of responsibility. But you
always neglect your prayers. You really do not take your religion
seriously, . . . Do you have children?
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Wife: The child died about a week after it was born. . . . the funeral was in
Pedas. I was there but my husband wasn't.

Kadi: Your child dies and you don’t even go to the funeral? You, as father,
should know your responsibility. Both of you really do not take religion

riously. . .. So, is it correct that you're requesting a divorce?

Husband: I'm not ready or willing (sanggup) to divorce. 1 still love her.

Wife: I want a divorce.

Husband: There's a guy who frequently comes to the house while I'm off at
work. . ..

Wife: He's one of my mother's relatives (sandara).

Kadi: You already have a husband: you can’t do that. It's like you do not
know the law.

Wife: He always drinks beer.

Husband: When [ was a bachelor. Not now.

Kadi: And you want to request a divorce?

Wife: Yeah.

K his means that you can't seck nafkah edah. You were the one who
petitioned first, right?

ife: Yeah.

Over the course of the marriage. what has your husband given you?

A bicycle and kitchenware.

Husband: She i ays talking about my shortcomings with other people.

Kadi: Cik Hasnah, you should understand your [husband's?] responsibilities
and your husband's point of view. Just ask for what you need. Don’t ask
for what he can’t provide. . . . Okay. I'm giving you three months and ten
days to decide if you want to reconcile or not.

The kadi then gives the husband the divorce certificate (surat cerai), instructing
him ta read it aloud: he does so, thus effecting a divorce with one talak.

Comment: This narrative begins, as do many others in Islamic courts in
M: a and clsewhere, with the kadi eliciting information on the litigants®
origins or origin-points (asal-usul). In responding to the question as to origins,
the wife volunteers the information that they were forced to get married due to
having been “caught wet.” The phrasing of this admission signals the kadi that
they want to “speak frankly,” which he notes as a prelude to frankness on his
part. Issues of origins are intertwined with questions of jurisdiction inasmuch as
they were “caught wet” in Bahau. which is in a different district, and were
presumably “processed” by officials in that district, but they have come to Rem-
bau for assistance with their marital problems, partly, it seems, because they
live in the district of Rembau and were born there as well. Also relevant to their
origins in the sense of “where they are coming from" are their jobs and occupa-
tions, which in this case involve the husband's employment in a factory.

It is significant that the husband does not deny hitting his wife, though he
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contests her claim concerning the frequency with which she was struck, insist-
ing it was only once and implying it was justified on the grounds that she does
not fulfill the ibilities entailed in the dered division of labor and the
marriage contract generally (does not “wait on him enough™ and “always goes
out of the house without his permission”). It is notable that the kadi does not
pursue this point any further but attempts to gather more information on “what
kind of people they are” by asking them one at a time if they pray on a regular
basis. The kadi is quite distressed by their response (that they “rarely” pray),
telling them that marriage involves lots of responsibility, yet they do not take
their religion seriously.

The issue of divorce is the major area of contestation so far as the kadi is
concerned, but in many ways the bottom line for the kadi appears to be the
profound incompatability between husband and wife, which is exacerbated by
their moral laxity. The husband's basic position is that he still loves his wife
and is not ready to give her up. Interestingly, when the wife responds to re-
marks along these lines by reiterating that she wants a divorce, the husband
mentions “another man" who frequently visits his wife while he is at work, at
which point the the kadi tells her, “. . . you can’t do that. It's like you don't
know the law.” The wife’s denial of wrongdoing is coupled with the accusation
that her husband always drinks beer, the partial truth of which he acknowledges
(“When I was a bachelor. Not now").

After the kadi reconfirms the wife's desire for a divorce and makes clear to
her that since she is the one seeking termination of the marriage there is no
nafkah edah, he forges ahcad and instructs the husband to pronounce the ralak,
even though the husband has just registered his opposition to the idea of di-
vorce. The kadi's use of judicial di ion in this case is y in light of
the fact that he could have just as easily sent the couple away for an unspecified
period to try to work through their problems. That he chose instead to terminate
the marriage is but one indication of the increased legal and overall cultural
salience of emotional compatability between husband and wife as a prerequisite
for the continuation of marriage (Horowitz 1994; cf. Jones 1994). Somewhat
similar indications of the heightened salience of “companionate marriage” can
be seen in the following case.

Case 10: The Wife Who Seeks a Fasakh Divorce Because Her Husband Sent
Her Away. (The Husband Claims She “Drove Him Away Like a Dog.") Present

at the outset of the first hearing of these ings were the twenty-th
year-old wife (Rohaiyah), her thirty-year-old husband, and the kadi; they were
later joined by the woman's ?) and the 1

The wife approached the kadi's office about nine months earlier, indicating
that she wanted a fasakh divorce because the husband had driven her away, that
she had moved out and was currently living with her grandfather, and that she
had not had any contact with her husband for quite some time. The husband
was thus called to appear before the kadi and he did so, insisting that he would
not grant the wife a divorce. He was d on sub i pre-
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sumably on account of his tardiness or refusal to pay the prescribed support,
and many times failed to appear. I suspect it was on account of this poor show-
ing that Araffin had warned me that this particular hearing might not take place.

The kadi opened the hearing with remarks about the husband’s responsi-
bilities, how it was expected that he provide for his wife and child, and so on.
He used the example of the problems created by men who take second wives,
dwelling on it to such a degree that I thought there might be another woman
involved; I was wrong.

The husband responded by citing his major complaint, which is that he was
not allowed to see his child and that when he appeared at his wife's grand-
father's house he was “driven away like a dog” (halau macam anjing). In de-
scribing these facts and his view of the problem(s), he was extremely emotional
and “hot” (as Malays say); the wife was less so, but she appeared to be fighting
back tears throughout much of the hearing.

The husband claimed that he has tried to give the wife money, but she will
not accept it. This was contested by the wife, who maintained that although he
had given her money on at least one occasion, he proceeded to ask for or
defhand it back. She added that she was afraid to let him see their daughter
because she feared that he would take her and harm her. In this regard she
recounted that the husband had once returned and said something to the effect
that he was going to take the child, that the child was better off with him no
matter what happened, even if the child “died in his arms.” The husband did not
deny saying this when questioned on the topic by the kadi. Instead, he insisted
that the treatment he was receiving from his wife was altogether unacceptable;
the child was, after all, his own flesh and blood (darah daging; literally, blood
and flesh/meat).

The kadi stated repeatedly that the child's proper home from birth until seven
years of age is with the mother, and in this ion he cited the Admini
tion of Muslim Law Enactment, 1960, and the schedule of preferences listed
therein. Only after this could arrangements be made to have custody of the
child transferred to the father (or someone else). But the proceedings did not
seem 10 be getting anywhere, so the kadi called as a witness the wife's grand-
father (a haji), who substantiated the wife’s version of the difficulties. The
grandfather testified that the husband had come around rarely. thus also contra-
dicting the husband’s statements on this matter.

It was about this time that the kadi invited the counselor in to have her write
up a statement to be signed by the husband. It was agreed that the husband had
a right to see the child, and it was further agreed that the husband would be
able to meet the child at the kadi's office. Once a month he would phone the
kadi’s office indicating when he would like to see the child; the kadi's office
would then contact the grandfather, who would either arrange for the child to be
brought to the office or bring her himself. Here, as in many cases, we see the
kadi and his staff serving as go-betweens for husbands and wives who can no
longer communicate effectively.

This problem resolved, the next issue was support. The husband was in-
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formed that he had to send money once a month to the kadi's office, and the
kadi’s office would see that the wife reccived the money. This, they said, is how
it is always done to reduce problems of people saying the money was sent when
it was not, or was not received when it was.

The husband then insisted that he wanted the monthly payments contingent
on his being allowed to see his daughter. The kadi said absolutely not; these
were separate issues and the support of children was obligatory (wajib) accord-
ing to the Quran. Then came the issue of how much the husband was going to
give the wife and daughter. Thus began a long and stalemated part of the
proceedings.

The husband testified that his monthly wage was MS$520, “M$470 clean
[after deductions].” It was agreed that the nafkah anak should be MS$60 a
month, plus clothes and books for school until the child marries or begins
working. There followed a lengthy discussion of how this money would be
taken out each month. The husband did not like the idea of his employer dock-
ing his monthly wages and making arrangements for sending the money to the
kadi's office.

It was about this time that the counselor was asked to £o out and get the
nafkah forms, which she did. The kadi then helped her prepare a statement that
read something like, “If T don't appear at the kadi's court in three weeks, then
one talak will fall on my wife.” This was to be signed by the husband and
witnessed by two people (the kadi and the wife's grandfather), but first the
hushand was supposed to recite it. The idea was that he would come in with a
final decision about whether he was going to grant the wife the divorce she
requested. The husband was then instructed to sign the document, but he hesi-
tated and waited for quite a long time. All the while the others, especially the
kadi, were getting very impatient. Finally, the kadi said: “Look, you must sign
this, and you have to read it out loud. This is called lafaz.”

The husband would not read it aloud or sign it, so the kadi ordered that a
new agreement be drawn up. This one, drawn up in the husband’s hand, said, “I
will appear in the kadi's court . . . [in three weeks] with information for my
wife.” The kadi read this and argued that “information” was not sufficient; he
wanted a decision concerning their marital status. The kadi thus made a slight
editorial change to this effect and let the matter lic.

A second hearing occurred exactly three weeks later. Present at this hearing,
in addition to the kadi, were the counselor and the kadi's young daughter, who
ran around creating much noise (though not as much as the kadi's son typically
makes). The hearing began with the kadi asking the couple, “So, where are
things?” and proceeding to offer comments to the effect that he was interested
in seeing justice served in this matter.

He then turned to the husband and said quite frankly, “Look, your wife
doesn’t want you." The husband ack his ibility in supporti
his child but also claimed that he was not sure he could support her. But this
had nothing to do with whether he was going to agree to divorce his wife.
(Recall that this was the day he was supposed to come with a final decision on
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this matter.) The kadi grew impatient. It was clear to the kadi and everyone
else, except the husband, that there was no marriage to be saved, and the kadi
thus told him to read the statement on the form that included the phrase, “with
clear mind and without force . . . I divorce my wife.”

The husband protested that some other way could be found to resolve their
problems, but this seemed unlikely and the court seemed uninterested in what
he had to say. The tone of the husband throughout the hearing had been one of
rather lame self-defense and rationalization, trying to “make up the law as he
went along,” with little understanding of his obligations or his legal options and
a great deal of whining and self-serving talk, which clearly irritated the kadi. As
the kadi grew more and more angry, he read aloud the statement that the hus-
band had signed a few weeks back (which said that he would come to the court
with a final decision) and ordered him to do the same and sign a declaration of
i ding that the issue of child support would be decided later. At the

s insistence, the husband read aloud and signed the following statement: “1
divorce my wife and the nafkah of the child falls on my wife until the child
I»'?Aal [has reason; reaches maturity] at which point I will support the child
and give it whatever it wants.”

After a brief lecture on his responsibilities as a husband, what would happen
later if daughter met him on the street and did not even know him, who
would take care of her in the event that something happened to her mother, etc..
the kadi thanked the husband and shook his hand partly, it seemed, as a gesture
to get him to leave the room. Shortly thereafter, the wife attempted to shake the
kadi's hand, but the kadi abruptly withdrew his hand before she got a chance to
shake it, saying that “it wasn't necessary.”

The wife's grandfather was then called in, and the kadi asked him for his
cooperation and help in locating the child’s father in the future, in the event the
wife needed to find him. The kadi told the grandfather that if need be, she could
sue the father later to get support from him.

About five months later I sat in on a third hearing in this case. The grand-
father, who was involved in the other hearings, came in, accompanied by his
now divorced granddaughter and her young daughter. The kadi’s first move was
to send the divorced woman and her daughter back into the main office. At
issue is nafkah anak and conjugal property (harta sepencarian), distribution of
which had not been decided during the hearing a few months back because the
kadi felt that he “could only go a few steps at a time." The wife wanted to
receive nafkah anak at the rate of M$60 a month and was claiming what she
referred to as harta sepencarian: television, refrigerator, Kitchenware, and so
forth.

The kadi spent much of the time explaining to the grandfather why he chose
not to deal with the nafkah anak and harta sepencarian issues during the pre-
vious hearing, reiterating how much time and effort it took to get as far as they
got (to force the husband to let his wife go). The kadi indicated that the issue
could not be resolved at present and would be postponed until next month. The
grandfather’s response included a comment to the effect that, “If the husband
isn’t present at the first summons, he'll be forgiven. If he’s not present at the
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second summons, he'll be forgiven as well. But if he’s not present the third
time around, jail.”

The kadi then said, with reference to the sepencarian property, that some of
this is not even sepencarian, that it belongs straightaway to the wife and thus
need not be divided up because the wife is raising the child. Araffin interjected,
“Yes, usually this is true, but if the husband won't give it to her?” The kadi's
rejoinder: “Okay, we'll make a letter about this later.”

Comment: Initially this case involved an attempt on the part of the wife to
have the marriage annulled based on the provisions of fasakh. But the husband
was not away long enough (according to the counselor), and a fasakh divorce
was thus ruled out.

It merits remark as well that the husband had struck/beat (pukul) the wife.
This did not come up in the hearing itself, but it was apparently among the
allegations made by the wife at an earlier hearing with the counselor (or the
counselor and the kadi), and apparently it was accepted as fact by the court.
Circumstances such as these may help explain why the kadi used his judicial
discretion to effectively insist that the husband let the wife go.

With respect to the second hearing, the arrangement that was worked out
struck me as rather inequitable, since it deprived the wife of child support for at
least a few years. Part of the reason for this decision was that it was the wife
who pressed for divorce. The kadi also wanted to get the divorce through as
painlessly as possible, and given the stubbornness of the husband coupled with
the wife’s deep-seated antipathy toward him, this seemed like a good oppor-
tunity to end the marriage as a first step toward resolving the problems in their
entirety.

Note also that throughout this hearing and the others we have considered in
this chapter, the discourses of the court focus on spousal duties and respon-
sibilities (rugas, tanggungjawab), such as those entailed in the locally defined
gendered division of labor and in the marriage contract specifically. The flip
side of the coin of duties and responsibilities are, of course, “rights” (hak), and
while rights as such make up a component of local culture (and lh: culluxc of
law in particular) that is clearly cognized, they are not y o
any significant degree or comparable extent and are not given extensive expres-
sion in the courts. This is to say (among olhcr things) that while the courts tend
to clab adi of the ities of men, they do not articulate a
discourse focusing on the rights of women." A more general point to which we
will return later is that these features of local legal discourse fit exceptionally
well with the current political climate and with state narratives bearing on citi-
zenship. The latter narratives focus on citizens® responsibilities as Muslims, as
Malays, and as Malaysians, not on their rights with respect to these or other
culturally or politically salient categories.

Similar themes appear in the next case, which, like all of the others examined
thus far, was aired in the district of Rembau. A key difference, however, is that
this case was overseen by the chief kadi, Kadi Besar Ustaz Baharom, who came
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down from the state capital, Seremban, to adjudicate the issues involved. That
this case came under the jurisdiction of the chief kadi rather than the “regular
(district) kadi" had to do mainly with the greater sums of money at stake (and

d). Especially imj to note, parti ly since they are harbingers
of the changes that occurred in subsequent years due to the gradual implemen-
tation of the 1984 Islamic Family Law Act, which “by the end of 1991 had
finally been enacted in all states™ in Peninsular Malaysia," are: the greater for-
mality of the hearing: the more direct, challenging style of investigation, which
was al times somewhat inquisition-like; and the greater stress on “proof," par-
ticularly in written form.

Case 11 (Heard by the chief kadi): Wife Seeking Past and Ongoing Nafkah
and Repayment of Debt from Former Husband. | arrived at the courthouse
shortly after 9:30 A.m. and immediately noticed a fair number of people waiting
outside. Most were women, but there were two men of roughly the same age
standing off by themselves in a corner of the parking area whose interactions
led me o assume that they came together or were friends. As it turned out, they

the respective defendants in the two cases and probably did not know each
other ahead of time. The husband involved in the second case was wearing a
smart blue songkok and an aquamarine baju melayu (Malay shirt), khaki-
colored pants, and shoes with socks. He carried a file full of papers relating to
the case. including letters from the bank attesting to his debts and the mortgag-
ing of his house.

The chief kadi amrived shortly before the cases were to begin at 10 A.m. and
was formally attired in a black business suit, long-sleeved white shirt, black
sanghkok, and black leather shoes. He went into the kadi’s chambers to look over
papers relating to the cases and to talk to Araffin, and was served tea or coffee
and given some cakes as well. Before the first case began the chief kadi needed
0 confer with Rembau’s kadi. who was home for a day or so (on vacation), so
Araffin rang him up. The way the case unfolded, it would have been beneficial
if Rembau’s kadi had been there in person.

In terms of the setting inside the courthouse, where the hearings occurred, |
need 1o emphasize first that these cases were heard in the official courtroom,
not in the kadi's chambers, which is where all hearings involving the Rembau
kadi take place. In count there were nine adults and two children, although
znother adult man came later. Of the nine adults mentioned, all were women
except the two husbands. The chief kadi sat in the chair behind the huge impos-
ing desk at the front of the courtroom, whose top is a good five and a half or six
feet off the ground. Toward the front left corner of the courtroom was a raised
“witness box,” in which husband and wife stood when they were called on to
approach the chief kadi and make their statements. Toward the back of the
courtroom were two tables pushed together at right angles; Araffin sat at one of
them. jo the far back of the room were four rows of wooden benches with
upright backs. This is where the husbands and wives sat, along with family
members and others who attended the hearings.
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Araffin came into the courtroom at about 10:15 with a large grin on his face
as a result of opening the door and secing that everyone was staring at him. He
put a stack of papers on the desk and sat down. About two minutes later the
chief kadi entered and Araffin instructed everyone to rise. The chief kadi
greeted those present with Assalam alaikum (Peace be with you); those present
gave the appropriate rejoinder.

The first case involved Natra and Osman. Araffin informed the chief kadi that
the case was heard last year but was not fully resolved. Natra was told to take
the stand and was sworn in by Araffin, who instructed her to raise her right
hand and say, “I swear [berikrar] that everything I say is the truth,” etc. There
were no references to Allah or God (Tuhan).

The chief kadi asked the wife her name and address, which she proceeded to
supply, and then said, “This case has been heard before, right?” to which the
wife replied, “Yes, but my husband didn’t come.” The chief kadi requested that
the wife tell him her husband's name as well as the court’s previous decision.
The wife supplied this information (I did not hear it all), adding. “But my
husband didn’t pay nafkah anak.”

The chief kadi then asked about the amount of the nafkah anak (1 could not
make out her response) and the rest of the decision.

Wife: To pay my brother back the M$300 that he [the husband] owes him.

Chief Kadi: Brother's name, age?

[The wife supplies this information. ]

Chief Kadi: Why isn't your brother here?

Wife: He's not berani [he's not courageous; he doesn’t have the guts).

Chief Kadi: But you're courageous, you have guts?

Wife: Yes. But my brother is young; he isn't berani. He doesn't know about
things here. But he told me to claim the M$300.

Chief Kadi: Where's the letter that says you're representing him?

Wife: I do not have one.

Chief Kadi: Does your husband work now?

Wife: Yes, but he didn't used to. He also lied about not working; he claimed
he didn’t work when he really did have work.

Chief Kadi: Where does he work?

Wife: I don’t know the exact address. . . . And he’s married again.

Chief Kadi: Do you have any proof that he’s working? . . .

The wife then accuses the husband of lying and says, “He thinks he can run
away.” She adds something to the effect that they have been divorced for about
three years and that he has never paid nafkah and has never even seen his
children. They have a three-year-old boy and a six- or seven-year-old girl.

Chief Kadi: So, no proof that your husband is or was working, huh? Just what
people said [hearsay]?
Wife: No [proof].
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The wife concludes her statement and leaves the witness box. The husband is
instructed by the chief kadi to take the stand and is sworn in by Araffin. The
chief kadi then asks the husband his name, if he is Natra's former husband. if
he has children with her, how old they are, where he originates (“a village in
Bahau”), where he lives now (“Kuala Lumpur™), what his address is, and what
kind of work he does (“I'm a temporary clerk” [at a large corporation]), his
income (*M$300 a month”), how long he has been working there (“just a
month™), and so on.

Chief Kadi: M$40 a month [per child] was the order; M$80 total. Have you
ever paid that?

Husband: Yes [for about eight months].

Chief Kadi: Do you have receipts for this, proof of this?

Husband: No. The other kadi has some of them. [But] 1 haven't paid [for over
a year and a half].

The chicf kadi then asks about his current (as opposed to former) wife: what
h€r name is; when they were married; whether she had been married before
(she had); and about the nature of the marriage payments. The husband replied
that there were no hantaran and that he just gave M$200. There was no specific
indication of exactly what this payment was or how it was defined (for exam-
ple. it was not hantaran, according to the husband).

The husband goes on to say. in response to the chief kadi’s questions, that
after marrying he lived in Klang; when he worked there he was making M$650
a month, but he had stopped working about seven months ago. After that he
tapped rubber and helped his mother-in-law at the evening market. I did vil-
lage work [kerja kampung] and the work is not certain [tak rentu].” he ex-
plained in response to the chief kadi’s question concerning how much he has
made over the past few months. He lives in Kuala Lumpur now because “there
is no work in the village.”

“How much do you pay for the place you live?" the chief kadi asks him. The
husband’s answer, which struck me as relatively reasonable for Kuala Lumpur.
was followed by the chief kadi’s somewhat rhetorical question, “Why do you
pay so much?" In his defense the husband explains that “it is only a room . . . if
I could find something cheaper, 1 would.”

Chief Kadi [to the wife]: Do you have any questions you want to ask your
husband [about the information he gave|?

Wife: Yes. [She then goes off on a tangent about the nafkah she wants.]
Chief Kadi: That's my job [to decide about that]. Address your husband, not
me. Otherwise the court will accept what he says as true. Do you agree

with what he says about when he worked and when he didn"t?
Wife: So, how much did you get at the night market? [She continues with
about his ibilities, for example, to pay nafkah anak.]

Chief Kadi: So how much do you get?
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Husband: It isn't certain [tak tentul; it's buku [joints, for example, of sugar
cane?], ninety cents a kilo.

Various people sitting in the back of the courtroom are talking, and the chicf
kadi expresses his anger at them for making noise. He then asks the husband if
he received the warrant that was sent to him. The husband replies in the affir-
mative, and the chief kadi informs him that according to the warrant, if he did
not show up in court he would be arrested. He proceeds with: “So, why
shouldn’t you be jailed? You know the court has the power to arrest and jail
you.

Husband: Because I can’t [tak mampu]; no fixed income.

Chief Kadi: Do you agree that you should pay?

Husband: Yes, but not at the rates previously worked out [by the focal kadi).
Chief Kadi: Then how much?

Husband: M$20 a month.

Chief Kadi: What sort of food can you get for M$20 a month?

Husband: My wife said that even if I get M$10 I should give [her] half of it.
Chief Kadi: If you are ordered to pay nafkah anak, how are you going to pay?
Husband: Through the kadi's office.

Chief Kadi: And the outstanding debt?

Husband: When I'm able to pay it, I will.

The chief kadi is silent for awhile, pondering the case: he then proceeds to
ce that after di ing and conferring about the matter, the court’s deci-
sion is: the husband will pay MS40 a month, beginning at the end of this
month, and if he does not pay, his wages will be gamished; the back nafkah
charge is dropped because the husband did not (or does not) have work, and the
wife did not prove that he had (has) work: and the debt (to the wife's younger
brother) will be paid.
The chief kadi then announces, “That's it,” Araffin instructs all present to
rise, people stand up, and the chief kadi leaves the room.

Comment: Noteworthy in this case are three things, roughly in order of their
dppearance in the text. First, is the much greater formality and impersonal na-
ture of the hearing, especially in terms of its physical setting in the official
courtroom (for example, the necessity of standing up when the chief kadi en-
ters, the raised witness box, the considerable physical and status distance be-
tween the chief kadi and the litigants), and the attire of the chief kadi, partic-
ularly the smart white dress shirt and the black business suit—which represents
a sharp contrast to the attire of the “regular” (district) kadi and is more or less
identical to the attire of Judge Nicholas Indran of the secular courts and, of
course, corporate businessmen worldwide. Second is the more direct, challeng-
ing style of questioning and investigation, which seemed at times geared toward
making the parties feel embarrassed and was in any event somewhat inquisi-
tion-like and on occasion intentionally threatening (**You know the court has the
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power to arrest and jail you hy shouldn’t you be jailed?"; “Address your
husband not me. Otherwise the court will accept what he says as true”). Third is
the greater stress on proof, especially in written form—such as letters, receipts,
and the like—coupled with the greater reliance on standards of the secular,
common-law based courts, including (but not limited to) the inadmissibility of
hearsay and the importance attached to clarifying what is and is not admissible
as evidence. Note, finally, that in these and other respects, this hearing instanti-
ates ongoing procy involving the izati ization. and ratio-
nalization of the Islamic courts, the ways in which such processes entail conver-
gence with the secular legal system, and what various observers (Lawrence
1998; Ong 1999b) have referred (o as the increasingly “corporate” inflection of
contemporary Malaysian Islam.

Case 12 (Heard by the chief kadi): Wife Seeking Nafkah, Harta Sepencarian,
and Continued Custody of Adopted Child (Anak Angkat). This case involved a
woman named Hasnah and a man named Tajul. The wife was the first called to
the stand and was sworn in by Araffin as in the previous case.

Chief Kadi: What is your name?

Wife: Hasnah bte. B. . . .

Chief Kadi: Village?

Wife: Penajis, Rembau.

Chief Kadi: 1.C. [Identity Card]’

Wife: Yes. [She gets up and gives it to Araffin, who gives it to the chief
kadi.]

Chief Kadi: Former husband’s name?

[Wife gives answer.]

Chief Kadi: How long were you married to him?

Wife: Eleven years.

Chief Kadi: Any children?

Wife: Yes. An adopted child [anak angkat).

Chief Kadi: Name?

[Wife gives child’s name.]

Chief Kadi: Married what month?

[Wife answers.]

Chief Kadi: When were you divorced?

Wife: [About two and a half years ago.]

Chief Kadi: What was the agreement then?

Wife: My husband was to provide nafkah anak, M$100/month; edah, M$200/
month. He paid the edah for one month. He never paid the nafkah anak. He
only gave money once at Raya [Hari Raya; celebrations following the end
of Ramadan).

The chief kadi then reads out the wife's request: nafkah anak, M$1,800;
nafkah edah, a total of M$400; and harta sepencarian, which includes one or
two houses, some land, and two water buffalo. The value of the harta sepen-
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carian was listed by the chief kadi, but it was not altogether clear to me what
was said. (One house was apparently valued at M$38,000, according to the
wife, the other at M$68,000.) The chief kadi concludes this portion of the
hearing by asking the wife about some of these items of property.

The husband is then called and sworn in. He tells the chief kadi, in response
to his question, when he got divorced. The chief kadi says something to the
effect that, “This case was heard already, right?” The husband confirms this and
£0¢es on o corroborate, again in response to the chief kadi’s questions, that their
adopted child is about five years old, is in his former wife’s care, and was born
to his younger sister. The husband adds that it was his wife who asked for the
divorce. not him. He also acknowledges that he owes the edah money the wife
is claiming but insists that he paid more than M$100 (a reference to nafkah
anak?). As for the wife's claim that he is seriously delinquent in paying nafkah
anak, this is not true.

As the chief kadi starts going through the harta sepencarian claims, the
husband proceeds to dispute most of the wife’s contentions about ownership—
who has rights to what. the value of the property, etc. He goes on to clarify that he
and his wife raised the child on a temporary basis, that there was no written
agreement, and that in any case his wife was the one who wanted the child. His
agreement with his younger sister and her husband was that they (he and his wife)
would take the child until he grew up. When he split up with his wife, he (or
someone else?) told his younger sister and mother to take the child back, but his
wife drove them away. (I could not catch all of the discussion about this.)

The chief kadi then asked, “Where is the child's real mother?” “She is not
here today,” the husband replied, at which point the chief kadi inquired of the
wife if she would like to question her husband about anything. Her response:
“He already said in front of the [district] kadi that I should raise the child,” but
it was “stated orally” (cakap mulut saja).

At the chief kadi’s request, Araffin was then brought into the discussion to
help clarify matters. He indicated that to the best of his knowledge, the “real
mother” did not claim anything after the divorce. But he also made clear that
there was no official, written record of any of this, at which point the chief kadi
instructed him to locate “the carlier decision.” Araffin left the room to find it.

At about this stage in the hearing an old woman in the back row yelled
something out; a young woman sitting next to her hit her on the leg to silence
hier. The chief kadi got upset with them and told them to be quiet, adding, “I am
only allowing these two to talk.” He then turned to the husband, demanding to
know why he had not paid the money he was supposed to. The husband re-
sponded: “I couldn’t; I didn’t have any work: I was sick.” The chief kadi then
asked: Do you have a letter from a clinic indicating you were sick?” The
husband replied in the negative and went on to testify that he had given his wife
some milk, rice, and other cooking supplies to help feed their child, about
M$100 worth. The wife sneered at this, interjecting, “He disappeared for some
time and then came back with the food, [but] that was ... [before] we
divorced.”
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Chief Kadi [to husband]: Do you have any proof that you gave her this?

Just after the husband stated that he had no proof for the chief kadi, Araffin
came back into the courtroom with the (Rembau) kadi’s notebook, clarifying
that the amount specified for nafkah anak was M$1.800. The husband said he
paid about M$200, hence there is about M$1,600 left. Both husband and wife
agree on this sum and on the M$400 edah; the outstanding payments amount to
M$2,000. The husband. in response to further questions from the chief kadi,
insists that he does not have any means, that he is sick and staying with rela-
tives, and that he did not bring his card from the health clinic. He has no fixed
work and makes a mere M$1.200 a month. It also appears from his testimony
that he has a second wife, to whom he has been married for about a year.

The wife counters with information that her husband owns trucks and factory
buses that he leases out for about M$1,250 a month: “This is what he told me
himself before we divorced.” But in response to the chief kadi's question, she
has no proof of any of this.

The husband denies owning any trucks, saying that he only has a permit. He
#laims that he does not own the house, that it is mortgaged and owned by the
bank. In this connection there is a reference to M$44.000. The value of the
house may be around M$70,000. The husband maintains that the house is
wrapped up in court action with the banks. The Senalang house is also mort-
gaged, he says, at which point the wife interjects that she does not want the
house, just her share of the money. In response to the chief kadi's questions, the
husband testifies that the M$8,000 deposit on the house was money that he
acquired while they were married, but they did not earn it together.

As for the two acres of land, valued around M$10,000, the husband main-
tains that he bought the land with a bank loan. Concerning the water buffalo,
the husband insists that the wife only has rights to one of them. (They are
valued at MS900 each, and the husband apparently sold them to pay off debts
or handed them over to creditors.) At this point, the wife interjects angrily and
with a good deal of venom. “In the Afterlife [akhirat] you will have to account
for all of this,” adding something else to the effect of “You'll get yours.”

Shortly thereafter the husband launches into an argument that the wife cannot
claim nafkah edah or nafkah anak because she was the one who asked for the
divorce, “because of a relationship with someone else. . . . I accused her of this
and she refused to listen to what I had to say. . . . I have witnesses, but, no [in
response to the chief kadi's question], I did not bring them . . . because 1 fig-
ured this could all be worked out. . . . This happened while we were married
and while she was still in edah. If I'm lying, let my finger or hand/arm be cut
off. [Or: “If I'm lying, I will cut them off”; the way he expressed it wasn't
altogether clear.] . . . 1 will swear this with the Quran. . . . That's why I won't
pay.”

Wife: These are all lies. He's just saying this because he doesn't want to pay.

I met with the kadi about this. . . .




THE WORK OF THE COURTS 117

The chief kadi then ludes the dings by ing that the hearing
will be adjourned because the contested issues need to be studied more and that
the husband and wife will be informed of the date for the continuance.

Comment: The proceedings were adjourned partly because the chief kadi
wanted to “talk things over with the husband and wife before they met again in
court.” Araffin mentioned this to me in a subsequent conversation, during
which time he ackowledged his feeling that the husband was, as we might put it
in English, a “rather slippery” individual—one indication of which is that he
had ignored summonses and had laid low for some time, which he probably
would not have done if he had been reliable. Araffin also acknowledged that
when the husband had come in at one point, he (Araffin) or another employee
of the court had made a serious mistake by showing him the wife’s petition;
Araffin later realized that this could well have hindered her case.

Much of the reason the case got bogged down and had to be postponed was
because of the absence of clear, unambiguous records of earlier proceedings.
For example, when Araffin went to find the records bearing on the previous
hearing(s), he seems not to have found anything conclusive, such as a written
agreement about the custody of the child. Also, while Araffin’s records (or
those kept by the kadi) seem to indicate that it was the husband who divorced
the wife, they apparently contain little if any relevant information about who
first requested the divorce and thus do not help clarify the husband's claim that
his wife does not deserve nafkah because it was her idea to terminate the mar-
riage. If the wife really requested the divorce in the first place, then presumably
the kadi would have made a note of this and would have made a decision about
nafkah edah with this in mind. Why did not the husband bring this up at the
previous hearing? There are many holes and contradictions in the husband’s
testimony and, in my view, a great deal of self-serving rationalization. The case
does, in any event, bring to light some of the procedural and other problems
that face the courts and impact litigants in major ways.

As in the other case involving the chief kadi, we see here the greater em-
phasis on proof, especially proof in the form of written records (letters, receipts,
etc.). It is interesting in this connection that when the husband claimed he was
sick, the chief kadi |mmcdmlc|y asked him for hospual records of his illness,
implicitly ding greater legi to dicine as opposed to

village icine, as iced by dukun. for example, who, needless
to say, do not provide their clientele with receipts acknowledging payment for
services rendered. In these and other ways (for example, by disallowing evi-
dence in the form of hearsay), the chief kadi's mode of adjudication reveals a
major departure from customary Islamic legal practice, which distrusted writ-
ings as susceptible to tampering and forgery and preferred oral testimony. West-
em courts on the whole construe such Lhml,s differently and so (albeit variably
s0) do y Malaysi ding kadi, who generally pre-
fer written dq to iall liable witnesses. More directly relevant
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to dynamics in contemporary Malaysia is that the hearings overseen by chief
kadi valorize written records and the culture of writing and literacy even more
than the hearings of district kadi. Put differently, chief kadi are even more
centrally implicated in encouraging rural and other Malay involvement in the
modern world.

THE CULTURAL LOGIC OF JUDICIAL PROCESS

Having examined material drawn from twelve cases brought to the Islamic
courts, we are now in a position to return to some of the broader issues raised at
the outset of this chapter. Some of these concern Weber's baldly stated conten-
tion that judicial process in Islamic courts is relatively arbitrary, ad hoc, and
irrational. particularly inasmuch as there is little if any emphasis on procedural
regularities and consistencies of the sort valorized in Western courts. The data
presented in this chapter, along with the findings of research on Islamic courts
in the Kuala Lumpur area and in the states of Kedah, Selangor, and other parts
@ Malaysia,"” corroborate Weber's view that there are some striking differences
between Islamic and Western or Western-style courts, includ; 2 the secular (na-
tional statutory) courts established in Malaysia by the British, which do, of
course, continue to operate in the postcolonial context. But the material in this
chapter and in other relevant studies also illustrates that there are rather pro-
nounced procedural regularities and consistencies in Malaysia’s Islamic courts
and that these patterns are keyed to broadly shared cultural understandings
bearing on the contractual responsibilities (though not so much the rights) en-

tailed in marriage, the imp ce of a and comp ise, and, more
generally, the nature of social relatedness, personhood, human nature, gender
similarities and differences, and the like. However, I am not suggesting that all
Islamic courts in Malaysia or elsewhere are identical, in the sense of operating
with the same, invariant set of procedures and in terms of the exact same under-
lying cultural grid. Islamic courts in the Kuala Lumpur area and other urban
settings, including state capitals, tend to be more formal (“lawyerly™), bureau-
cratic, and imposing than their rural counterparts, some of which, not sur-
prisingly, gnaled by the contrasts in Rembau between the hearings overseen
by chief kadi on the one hand and those overseen by district kadi on the other.”
And the specific constellations and valences of values and interests at play in
the narratives, operations, and overall social and cultural standing of Islamic
courts in Malaysia are by no means identical to those characteristic of Islamic
courts in Singapore, Indonesia, Yemen, Morocco, Kenya, or Ottoman Syria and
Palestine, to cite but a few well-documented examples—all of which is to say
that we clearly need more work of a “theme and variation™ sort."”

Rembau’s kadi, as we have seen, rarely makes explicit reference to legal or
religious texts or to specific points of Islamic law or doctrine. In these and
many others respects the Islamic court of Rembau and its counterparts else-
where in Malaysia differ not only from the courts found in the West but also
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from Western-style courts in Malaysia. such as the secular (Magistrate’s) court
considered carlier. Coupled with the relatively informal atmosphere of the court
is what appears at first glance to be a relative lack of concern with bureaucratic
record keeping and procedure regarding, for example, how to establish “facts”
and “truth,” “guilt” and “innocence.” We see this in sharp relief in the marriage
forms the state requires prospective brides and grooms to fill out prior to their
weddings, which ask for information concerning the age, marital status, etc., of
the bride- and groom-to-be, as well as the amount of the marriage payments
agreed upon by the various parties contracting the marriage, which are impor-
tant indicators of the status and prestige of the principal parties involved in the
proposed union. As discussed in more detail in chapter 4, the forms I examined
were quite complete with respect to information concerning age and marital
status, but typically lacked p data ing the size of iage pay-
ments. This despite the fact that these forms provide the only written, notarized
record of these payments and are thus essential for negotiations and financial

i with the di ion of marriage through certain forms of
divorce (such as rebus talak, where the wife compensates the husband for “mar-
ital release”). One of the staff told me that in many cases the marriage pay-
ments are not recorded on the forms because the families are embarrassed and
ashamed (malu) about the payments being *“small” and because public knowl-
edge of such small payments is much more likely if the size of the payments is
written down on the forms, which must be signed by two witnesses and a local
mosque official. The handling of marriage forms indicates that employees of the
kadi’s office (as well as local mosque officials) are both attuned and sympa-
thetic to villagers™ sensitivities concerning status and prestige and are willing to
dispense with some of the formalities and red tape if it seems that too much
concern with “bureaucratic issues” would cmbarrass people. More generally,
officials of the court tend to orient their own behavior—and to interpret the
behavior of others—in terms of the same cultural assumptions that inform the
actions and understandings of the people whose interests they are enjoined to
serve,

The Islamic judge in Rembau, like Islamic judges elsewhere in Malaysia, is
generally expected to work within the framework of the Shafi’i legal school of
Islam, much of which was fixed in theoretically immutable text many centuries
ago. But this is not to suggest that Islamic i are bound by centuri
old legal conventions or interpretations. Inter alia, the judges have broad
powers of discretion, which they use to help make sure the cases before them
are dealt with in a manner in keeping with their notions of “justice,” “cquity,”
and “due process” (keadilan). Their notions are of course culturally and histori-
cally specific, as are their understandings of “fact,” “truth” (al, kebenaran),
and the like. This point was largely lost on Weber, who popularized the phrase
“kadi-justice” to refer to this phenomenon and similar cases in which judicial
decision making appears to be relatively unsystematic and irrational. Some of
Weber's perspectives on the subject of Islamic justice are extremely incisive.
But as Lawrence Rosen (1980-81, 1989a) and others have illustrated with ma-
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terial drawn from the Middle East and North Africa, Weber's critiques of the
decision-making processes of Islamic Judgu\ are problematic because of his
inconsistencies in adhering to the and i idelines that
he developed in his justly famous outline of interpretive sociology.

In Mala; Islamic courts display a pronounced concern with consensus,
reconciliation, and compromise, as opposed to zero-sum outcomes of the sort
favored both in Malaysia's national (statutory) courts and in many venues of
Western legal systems. In their efforts to resolve disputes in informal ways,
Islamic courts place a great deal of emphasis on the work of counselors, who
converse with most litigants before they have a chance to air their grievances in
the presence of a kadi. As noted earlier, the counselor in Rembau remarked to
me on various occasions that successful work on her part means that the cases
that come before her will never reach the kadi, for she wants people to resolve
or set aside their differences rather than go through a divorce or even set up an
appointment with the kadi.

The counselor’s remarks provide clear testimony of what the kadi and his

I see as their most compelling objectives with regard to matrimonial mat-

s: 1o keep marriages “alive” or at least intact, regardless of the explicitly
articulated desires—and to some extent. the behavior—of the husband and
wife. We have seen that the key cultural assumptions here include the implicit
belief that it is in the God-given, natural design of things for adults to be
married; that individuals who are already wed are normally better off to remain
so than to experience divorce and its aftermath (such as life without a spouse);
and l.h.u lhc high rates of divorce long characteristic of the Malay community
are ly cause and of their “agrarian backwardness”
and their attendant inability to hold their own in economic terms with local
communities of Chinese and Indians. In sum, as is also true elsewhere in the
Muslim world, the central goals of the kadn :md his staff are to get pcoplc hack
into a situation where they can fully (re iate their
Hence the importance of providing a forum, suth as the kadi's chambers or the
office of the counselor, in which people can ideally thrash out and resolve their
differences.

Inasmuch as providing such a forum is arguably the main goal of the officials
who run the courts” day-to-day operations, it should not be all that surprising to
find that these officials do not display all that much concern with discovery and
evidentiary procedures, with establishing “fact” and “truth.” Indeed. in many of
the proceedings 1 observed, the ph reality of “what really occurred,”
though strongly contested, appeared to be largely irrelevant not only to the
kadi’s and the counselor’s lines of questioning but also to their subsequent
allocation of responsibility and the ultimate disposition of the case. Similarly, in
most instances (cases of fasakh and taklik are the main exceptions) witnesses
were not called on to help establish “fact” or “truth,” and there was little re-
liance on formal oaths (cither sumpah or berikrar). Some of the factors that
may help explain these pattems include the widespread Malay belief, which is
shared by the kadi and his staff, that there is no necessary correspondence either
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between words and deeds (for example, between what people say in the court-
house and how they have actually behaved in the past) or between words and
deeds on the one hand, and intentions, motivations, and the like on the other.
Rural and urban Malays believe that fellow Malays are frequently motivated by
greed, envy, and malice and are forever trying to get the better of one another
through displays of status and prestige and by attempting to gain control over
one another’s resources, loyalties, and affections. These suspicions are not usu-
ally expressed openly, however, nor are personal desires or individual inten-
tions. The formal rules of social interaction prohibit such behavior just as they
proscribe many forms of direct speech that could possibly enable people to
better read what is on the minds of others. Villagers are quick to point out that
one's inner spirit or soul (batin, roh) is invisible, concealed beneath the physi-
cal body (badan), and that one’s real intentions, motivations, likes, and dislikes
are similarly shiclded from view and typically unknown. Outward behavior is
no indication of what is on someone’s mind or dalam hati (in one's liver), for
outward behavior is not only constrained by generally restricted speech codes,
in which most utterances are “pressed into service to affirm the social order”
Dnuglns 1970: 22), it also intentionally disguises inner realities. These themes
are in local i such as ya mogun, which refers
to a “yes" that really means “no™; janji melayu (a Malay promise), which is
sometimes used to convey similar meaning; cakap manis, tapi hati lain, which
can be translated as “sweet words or talk, but a different (not-so-sweet) liver";
and mulut manis, tapi hati busuk, which refers to a “sweet mouth but a stinking,
rotten liver” (see Peletz 1988a, 1993b, 1996). In sum, just as cultural beliefs
such as these are clearly shared by the kadi and his staff, so too do they inform
judicial process in the Islamic courts.

It is notable, in any event, that the kadi and his staff do display a marked
interest in ining the general dispositions and ities of the litigants
and others who come before them, if only to help them better discern what
“might have” happened in the case at hand. Here, too, however, we see strong
evidence of the coun s reliance on (and reaffirmation of) local cultural beliefs
concerning origin-px p h the ibilities (though
not so much the rights) entailed in marriage, the nmponange of reconciliation
and compromise, as well as the nature of social relatedness, gender similarities
\ and differences, human nature and all its frailties, the patterning of faults in
marriage, the main causes of divorce, and so forth.

1 agree with Rosen (1980-81, 1989b) then, that in light of Weber's legacy, it
is both necessary and worthwhile to emphasize, or at least be especially atten-
tive to, regularity and predictability in the ways officials of Islamic courts inter-
pret cases and construct and deploy ies to effect
with their interpretations and objectives. I do not want to spend too much time
or energy on the issue of difference—or similarity—with Western-style courts,
however. Although they constitute the ultimate (and frequently unmarked) stan-
dard in Weber’s (but not Rosen's) work on Islamic law—and by dint of We-
ber's influential writings, need to be addressed—they need not occupy this
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position of singularity or preeminenence for us. By the same token, 1 do not
want to place oo much stress on the consistency of the courts and the princi-
ples informing judicial process and decision making in particular. The latter
point is significant since there is a strong temptation, in responding to Weber’s
emphasis on the relatively arbitrary and irrational nature of Islamic jurispru-
dence, to overvalorize consistency both among the objectives, strategies, and
decisions of Islamic courts, and among the broadly shared cultural concepts that
inform them. There is, put differently, a danger of erring in the opposite dircc-
tion by overemphasizing consistency both in the cultural logic of law and in the
distribution of local ledg: ining to law. The specific dangers here
include giving short shrift to lhc existence nf paradox and contradiction, to the
differential (for example, gendered) distribution of cultural knowlcd;,c (pertain-
ing to Islam and to deal; with b and state insti y. for
instance), and to the political economy of contested symbols and mc.\ulngs

The importance of making analytic provision for such matters becomes clear
when Rosen’s arguments and overall positions on culture and law, which derive
from research in Morocco, are viewed in light of Daisy Dwyer's (1978, 1979)

a and arguments, which are based on research conducted in Morocco at
about the same time. Although Dwyer’s empirical foci and comparative and
theoretical objectives are in many ways less ambitious and otherwise more nar-
rowly construed than Rosen’s, she deals explicitly with gender inequities in
Moroccan Islamic law; with Moroccan women's knowledge of the law, which
is quite limited compared to that of men; and with women's experiences in their
dealings with officials of the Islamic courts and other representatives of the
state, which tend to be very negative. She illustrates among other things that
women's restricted legal knowledge is used by male litigants and by the pre-
dominantly male personnel of the courts and the police forces to silence them
and “keep them in their place.” In Malaysia, the gendered legal asymmetries are
not as pronounced as what one finds in Morocco or in other regions of North
Africa or the Middle East. But like the “downside(s)" of the cultural logic of
judicial process generally, they merit descriptive and analytic attention (see
chapter ee also Peletz 1996).

The main way in which the analysis presented here differs from that of
Rosen has to do with certain aspects of the central problematic, which, for
Rosen, is essentially a dialogue between Weber's position on the cultural core
of “kadi-justice” on the one hand and data bearing on the ways in which the
symbols and meanings that obtain in Morocco’s Islamic courts resonate with
those in Moroccan society at large on the other. Rosen’s extremely incisive
exploration of these issues displays a dizzying erudition and brilliance that has
inspired and otherwise helped shape the anthropological study of law (including
the present volume) and has also put all scholars of Islam in his debt. But the
Geertzian problematic that orients much of Rosen's work on law also strikes me
as rather narrowly cast, especially with respect to dynamics of power, domina-
tion, and change. In addition to glossing over issues of the sort noted above, it
tends to ignore relations of power that link and/or differentiate the producers




THE WORK OF THE COURTS 123

and consumers of legal knowledge and various types of legally binding deci-
sions, just as it smooths over critical differences between low-level office func-
tionaries on the one hand and exceedingly powerful agents of secular and re-
ligious burcaucracies on the other.” Put differently, it effectively jettisons
Weber’s lifelong professional project to establish the framework for a compara-
tive historical sociology of domination, which was the larger context in which
Weber pursued his interest in “kadi-justice.”

If we take the dialogue noted above as our central problematic, it is also easy
to lose sight of key sources, trajectories, and other dynamics of change within
systems of Islamic law in Malaysia and elsewhere. Indeed, 1 would be greatly
oversimplifying if I implied that it is only Western scholars and legal experts
who invoke standards that are derived from or generally isomorphic with the
sensibilities of Western legal traditions in evaluating the work of Islamic
judges. In Malaysia, as in most of the forty countries that have Muslim-majority
populations or significant Muslim minorities,” the system of Islamic law does
not make up the entire legal system; it is but one component of a pluralistic
legal system, the various elements and interrelationships of which are defined
largely by national (statutory) law and ultimately by the state. In Malaysia,
Indonesia, and many other Muslim countries, including Morocco, local legal
experts and scholars of various kinds, particularly those trained in the West or
in Western-style institutions, espouse some of the same types of critiques of
Islamic jurisprudence that one finds in Weber's writings on “kadi-justice.” A
case in point is provided by comments made to me in the course of my (1988)
interview with Shaiful. As we saw earlier in this chapter, Shaiful was of the
opinion that procedure is of minimal concern in the Islamic courts. Similarly,
clerks at the kadi's court in Rembau mentioned to me on more than one occa-
sion that they were quite concerned about “lax procedure.” During the latter
part of my second period of research, moreover, they introduced new forms and
procedural guidelines with the explicit objective of ameliorating some aspects
of this situation.

Interviews I conducted in 1998 and 2001 are particularly germane here, espe-
cially since they occurred well after the implementation (during the period
1983-91) of various nationwide reforms geared toward resolving these types of
problems. Some of the critiques 1 heard articulated in these interviews, which
involved Muslim and non-Muslim lawyers involved in the secular legal system
as well as Muslim and non-Muslim journalists and feminist activists who have
extensive familiarity with the inner workmgs of Islamic courts, include the

llowing: there is no p or i in the Islamic courts;
the kadi and their smﬂ mcludmg court counselors, are poorly trained (in Is-
lamic jurisprudence and ling) and otherwise ill equipped to
deal with mc cases that come before them: and, more generally, that the Islamic
Judiciary in its entirety constitutes a sort of “legal backwater” compared to the
far more prestigious secular legal system. There is, in addition, a widespread
perception that the courts invariably favor men and are hostile to women and
“their concerns” (children, domestic maintenance) or at least are far less sup-
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portive than they might be. Charges of the latter sort are broadly congruent with
Weber's point that judicial process in Islamic courts is vulnerable to entrenched
political interests. More relevant to the issues at hand is that they have been
voiced not only by Muslim feminists and others active in furthering women's
rights but also by Malaysian Prime Minister Mahathir and many other national
politicians. In 1996, for example, then Deputy Prime Minister Anwar remarked
(with some hyperbole) that “under the jurisdiction of [Malaysia's] Islamic
courts ‘women are tortured, abused, tormented, and abandoned without
alimony." "

Also highly germane in this connection are the myriad state-sponsored (and
typically mandatory) seminars, conferences, and workshops geared toward im-
proving the ificati and ed ion of of the Islamic courts,
which are part and parcel of recent state efforts to further centralize, standard-
ize, rationalize, and otherwise modernize Malaysia's Islamic legal system in its
entirety. Various local organizations formed to improve Muslim women’s living
standards, as well as their legal and other options in marriage and divorce, such
as the well-known Sisters in Islam, also merit mention here. These (largely

stern-ed d) Muslim feminists have igned vig to ensure
greater legal safeguards for women in the courts and have effectively forced the
government to respond with various legislative and policy measures (for exam-
ple, a 1995 national law against domestic violence) that have begun to inform
Judicial process in local-level Islamic courts.

A good number of the legal reforms that have been proposed and im-
plemented in Malaysia in recent years have been motivated by concerns on
the part of government officials, Muslim lawyers, Muslim feminist organiza-
tions, and of course Muslim resurgents (orang dakwah) of various stripes to
strengthen and expand the administration of Islamic law, including the Islamic
court system in its entirety, and to otherwise effect a more Islamic way of life.
The legal changes in question are often phrased in terms of efforts to make the
system of Islamic law “more Islamic,” and not surprisingly they often entail
looking beyond the local Islamic courts and religious bureaucracies (for exam-
ple. to other countries) for specific models and general guidance that will be of
use in the in-situ development of Islamic legal and administrative machinery.
The sources of such models and guidance are instructive. They include the
models of Islamic law and administration prevailing in the former British colo-
nies of India, Pakistan, and Singapore, but nor those from formerly Dutch Indo-
nesia (now the largest Muslim nation in the world), from the formerly Spanish/
American region of the southern/Muslim Philippines, or from most other areas
of the Islamic world. More significantly, the models and guidance that are
sought to centralize, strengthen, rationalize, and otherwise modernize the Is-
lamic legal system tend to be adopted from Malaysia’s secular courts and the
more encompassing system of national (statutory) law, which, as noted earlier,
is based largely on British common law, and from Britain itself." Phrased dif-
ferently, Malaysian political and religious leaders’ much-vaunted objectives and
accomplishments with respect to the twofold goal of making the extant Islamic
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legal system “more Islamic” and simultaneously effecting a merging of Islamic
and secular law have involved less of a movement from the traditions of British
common law to those of Islamic law than one in the opposite direction (from
Islamic to common law). This is perhaps most clearly symbolized in the dra-
matic contrasts between the “traditional” Malay-Muslim garb of the district-
level kadi (long, loose-fitting shirt, baggy/flowing trousers, sandals, etc.) and
the “corporate” attire of his superiors at both the state and federal levels (im-
peccably tailored black business suits, starched, button-down white shirts,
Western-style neckties, black leather shoes, etc.).

Many technical examples of this shift in legal sensibilities—bearing on, for
example, the increasingly restricted legality of men's prerogative to enter into
polygynous unions and to effect extrajudicial divorce; the more liberal division
at divorce of conjugal earnings; and the expanded grounds for divorce initiated
by women (such as fasakh)—have been delineated with great insight and clar-
ity by Horowitz (1994), Jones (1994), and Mohammad Hashim Kamali (2000).
1 shall thus limit my immediate remarks to a few points bearing on some of the
widely ramifying changes that occurred in the courts in Negeri Sembilan and
various other parts of the Peninsula after I completed the fieldwork from which
much of the material in this chapter (and chapters 3 and 4) is drawn. One such
change involved the i ion of another ini ive tier into the upper
echelon of the state bureaucracy dealing with matters before the Islamic courts,
such that kadi in the capitals of each state are now charged with adjudicating
matters that were formerly dealt with by district-level kadi. This means that the
more formal. inquisition-like hearings outlined in cases 11 and 12 have become
increasingly common (if not the norm) throughout the Peninsula; it also means
that district-level kadi have been stripped of much of their auth to resolve
matrimonial disputes and have thus seen serious erosion of their power and
prestige. Another innovation, alluded to above and discussed in more detail in
chapter 4, has involved the prohibition and ization of judicial divorce,
such that men are no longer legally entitled to pronounce the ralak outside of
the kadi’s offices. though many of them still do with impunity.

A third change that merits mention here has to do with the founding and
publication, beginning in 1980, of a new legal journal titled Jernal Hukum (The
Journal of Law). One of the main functions of this journal and of the other
similarly oriented publications that have sprung up in the intervening years is to
collect and disseminate the judgments of Malaysia’s Islamic courts (much as
colonial-cra law journals and their successors have done for the judgments of
Malaysia's secular courts for many decades now). The precise role that these
Jjudgments have played in recent years is still unclear, as is the particular status
they will be accorded in future cases. Hooker observes that such judgments are
intended “to form a set of precedents for the future,” contending that since,
“strictly speaking, precedent has no place in syari'a, what we see is an English
law form being imposed” (1989: 228). This may be an overly literal interpreta-
tion of the future uses of these decisions; it is possible that the decisions will be
used more like general guidelines rather than more or less binding precedents.
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The overall trend, however, is clear, as is the impetus for such developments. In
the latter connection it warrants remark that a good number of the new journals
and other publicati ing Islamic law in Malaysi long with various
conferences on the role of Islamic law in Malaysia, Singapore, Indonesia, and
the Philippi have been sp by the U.S.~fi d Asia F i
which has taken initiative in these areas to help ensure that there is a forum for
“moderate voices” in the Muslim world. It may or may not be coincidental that
the initial (1980) publication date of this journal came right after the fall of the
Shah of Iran and the rise to power of Ayatollah Khomeini, coupled with the
seizing of American hostages by revolutionary students. What is beyond ques-
that transnational, indeed, thoroughly (though unevenly) global strategies
geared toward the containment of “the Islamic revolution” have contributed to
the particular ways in which Islamic legal discourses circulate within Malaysia
and well beyond.

The circumstances described here pose a multitude of deeply interesting.
ironic, and paradoxical challenges to Muslim political machineries in Malaysia
nm ewhere. Some of the challenges have to do with the fact that Islamic
colirts are central to government claims to authenticity, legitimacy, and author-
ity both in the Malaysian context and in many other countries with large Mus-
lim lati Spok for Muslim g in South Asia, South
Al and far beyond frequently point to the Islamic courts and the values en-
shrined in their proceedings to justify their claims to represent and further the
interests of their Muslim constituencies. Ironically, “more Islamic™ opposition
political parties (such as PAS) also frequently point to the same Islamic courts
(for example, to their typically limited jurisd ns, to the relatively weak sanc-
tions at their disposal) to chall the auth ity, legi and authority of
those in power. So, too, do Muslim feminists, local NGOs, foreign (especially
Western) powers, and international human rights organizations, all of whom
draw on cases from these courts to temper or otherwise challenge the claims
and agendas of national governments and the various institutionalized interests
they serve. This situation presents governments with the unique challenge of
representing the legal changes at issue as simultaneously acceptable to “conser-
vative” Islamic resurgents (some of whom. like PAS. seek the creation of Is-
lamic states) on the one hand, and those in favor of more “liberal” and “cosmo-
politan” legal orders on the other. Either way, governments find themselves
committed to utilizing court cases and related material from Islamic legal sys-
tems to validate their claims to authenticity, legiti y, and ignty and, in
the process, to silence all of those who contest government claims in these
arcas.

The more general analytic points may be stated as follows: In Islamic soci-
eties in which processes of religious and legal rationalization are underway,
which is, T suspect, most everywhere in the Muslim world, the cultural logics of
Islamic jurisprudence are subject to the transforming gaze of the state appara-
tuses in which they are embedded. And despite the ideologically laden pro-
nouncements of political and religious leaders to the contrary, such apparatuses

tion
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are almost always strongly secular in terms of their modern origins and contem-
| porary institutional design (Roy 1994). If only on this account, the cultural
] logics of Islamic courts are invariably under assault from within “the system™
| (broadly defined) as well. Mun:nvcr. wh|le in one sense “the syslcm" is that of
the modern nation-state, the d ing within nati s are inev-
itably both nationalist and (always in the case uf Islam) lmnsnalionnl. hence
“the syslem" at issue always extends far beyond the boundaries of any nation-
state.” The bottom line in all of this is one that Weber took great pains to
the more ing systems at issue make up the larger context
we must analyze if we are to understand the dynamics of judicial process, and
of law generally, even if we aim primarily to understand law as a system of
symbols and meanings.




CHAPTER THREE

Litigant Strategies and Patterns of Resistance

Every schoolboy knows that there are more dishonest criminals among men than
among women.
—Tun Mohamed Suffian, former Lord President of Malaysia, An Introduction
10 the Legal System of Malaysia

Men, they all lie; that's what you see all the time at the kadi's office.
—Female elder in Bogang, 1988

Among the [Malay] poor, poverty itself appears to dissolve marriages.
#  —David J. Banks, Malay Kinship

IN THE PREVIOUS chapter we analyzed the roles and jurisdictions of Malaysia's
Islamic courts, with particular reference to the Islamic court of Rembau. We
also examined the basic ethos and worldview of the courts and the variable
ways in which these latter phenomena, along with the state structures and na-
tionalist and transnationalist discourses that help shape them, inform the struc-
ture and operation of the courts, especially judicial process. This chapter ap-
proaches the courts from a different set of perspectives inasmuch as the main
concern here lies with the men and women who use the courts to help them
resolve disputes rather than with those who help run the courts or oversee their
operations. The first part of the chapter presents nine case studies and other
material illustrating how and why women use the courts. The second provides
cight cases and other data bearing on how and why men utilize the courts. 1
then examine gendered similarities and differences with respect to the initiation
of legal discourses and proceedings, and various aspects of the strategies and
tactics deployed by men and women in their roles as plaintiffs and defendants.
A recurrent theme, as we shall see, is that men have more readily at their
disposal and can otherwise far more easily exploit the deeply ambiguous and
frequently contested symbols and meanings of time, space, language. law, and
“custom™ (adat); a corollary is that this greater access to and easier manipu-
lability of these symbols both flows from and further enhances powers available
to men that women do not have.'

The third section of the chapter, which incorporates material drawn from two
cases, deals with issues of resistance, though the theme necessarily emerges
carlier as well. We begin by asking exactly what men and women may be said
to resist not only in the courthouse but also with regard to the institutions of
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marriage, divorce, and (Islamic) law, as well as other features of their social
and cultural landscape(s). We then proceed to a consideration of how they do so
and what the discursive and other effects of such resistance might be—*what
[if anything] does it change, limit, suspend, rework, empower, etc.?” (Sholle
1990: 99). The remainder of the chapter is devoted to a discussion of broader
topics bearing on oppositional dlscourscs Our pnmnry concerns here are the
scope and force of these di in the various con-
straints on their elaboration and some of the comparative and theoretical impli-
cations of the data bearing on these (and related) issues.

With regard to time frame, 1 should perhaps reiterate that as in the preceeding
chapter. most of the Rembau hearings that T describe and analyze took place
during the period August 1987 through February 1988, which was (just) before
the Islamic Family Law Enactment of 1983 began to be enforced in Rembau
and elsewhere in Negeri Sembilan. (Recall that “in many states, the date of
enforcement was much later than the date of enactment™ [Jones 1994: 266n.
14]). As in the previous chapter as well, my commentary on certain cases in-
cludes discussion of changes that have occurred in legal and other arenas since
the time of the hearings. I also examine various patterns in Islamic courts in the
states of Kedah, Selangor, and elsewhere in Malaysia during the early 1990s
after the enforcement of the Islamic Family Law Enactments in question. The
latter discussions also incorporate material relevant to continuity and change
from the carly 1990s through the present (2001).

Litigant strategies are informed by reluctances and other constraints as well as
various types of incentives. For these and other reasons they are profitably
viewed in light of litigants” experiences in the world and in marriage in particu-
lar; their specific objectives in going to court; and their understandings of both
the legal resources available to them and the operations and likely decisions of
the court. It should thus be noted at the outset that culturally defined interests in
saving or maintaining face tend both to discourage involvement with the courts
and, if such an involvement seems necessary, to make it an option that is reluc-
tantly embraced. This is partly because going to court entails airing private
matters publicly, which is embarrassing and stigmatizing and can also be time-
consuming, troublesome, and costly. In many cases, litigants' strategies and
goals change over time, from their initial decision to pursue a case in court, to
their behavior in the session with the counselor and/or the kadi. One reason for
this is that their initial inquiries concerning how to proceed, as well as their
informal statements and formal depositions, are shaped by court personnel such
as Araffin, who dispense vital knowledge concerning the workings of the court
and how best to proceed.

‘The narratives of dispute presented in the cases below are usefully viewed in
this larger context, for they are framed at least in part in such a way as to elicit
favorable responses from the court. We need to bear in mind, though, that men
and women approach the court with dissimilar experiences in the world, and in
marriage in particular, and with different objectives. Women, who tum to the
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courts far more often than men, have often been abandoned by their husbands
and usually seek either financial support for their children (and in some in-
stances limited support for themselves) or termination of marriage on the
grounds specified in the raklik clause recited during the solemnization of mar-
riage (for example, failure to provide news or materi support for a period of
four months) or in the laws pertaining to fasakh (insanit impotence, etc.), or
both. Clarification of marital status is also something women seek through the
courts, often in combination with the goals of obtaining financial support and, if
necessary, effecting a divorce. More generally, women typically tum to the
courts to deal with issues of abandonment and/or ambiguity.

Men, in contrast, do not utilize the courts to obtain support for their children
(or themselves) and usually have no need 1o turn to the courts to effect termina-
tion of marriage, unless they are involved in polygynous unions. in which case
is a fe arily clear legal) need to work with the kadi or
at least secure his de facto recognition or approval of their actions. Nor do men
usually seek clarification of ambiguous marital status. Instead, they use the
courts in hopes of encouraging or forcing their wives to return home after they
ha¥le run away, or to curb other behavior deemed inappropriate in the context of
marriage (for instance. to “stop having affairs,” or to “serve them better”).

WOMEN'S STRATEGIES AND EXPERIENCES

I'begin this section with a relatively extended discussion of a case involving a
woman named Suzaini, whom | knew relatively well during the second period
of fieldwork since she lived in the fieldwork site of Bogang, resided in a house
near my own, had young children who enjoyed playing with my son Zachary,
and helped us out with cooking and other chores. The relatively extended treat-
ment of this case includes the presentation of “background" material of the sort
missing from my presentation of data bearing on other ¢ which are in
many respects mere “snapshots™ of what are usually long, drawn-out domestic
dramas and crises. The discussion also raises many points that resonate deeply
s of women and their strategies as litigants, though it is by
no means typical in all statistical senses. The case is of additional interest in
that it illustrates how the courts as well as local coffee shops operate as sites for
the production of h ic di: on gender, especi those fo-
cusing on kinship-based critiques of masculinity that are animated by disjunc-
tions in husband/father and brother roles brought about by the historic restruc-
turing of social and economic relations of all varieties.

Case 13: Suzaini Seeking Back Support. Suzaini is a thirty-seven-year-old
woman with four children who was born and raised in the fieldwork site of
Bogang. She is of mixed Malay-Javanese ancestry (her locally born mother is
Malay; her deceased Javanese father immigrated to Malaysia from Java [in the
1940s?]) and is a member of a low-status clan (Biduanda Dagang) whose mem-
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bers include people of heterogeneous ancestry, many with tainted origin-points
and pedigrees (for example, persons of Javanese parentage, like herself, people
descended from slaves purchased in Mecca in the nincteenth century, and so
on). Suzaini heads up one of the very poorest households in the community and
lives in what is probably the most dilapidated house in the entire village. She
once worked in a lumber factory in a nearby town (about which more below),
but during the second period of fieldwork her income derived primarily from
the rearing of livestock (mostly goats but also cattle and chickens), public assis-
tance (from the federal government), and the money she received from us for
the help she provided with cooking and laundry. She was supposed to receive
MS$80 a month from one of her former husbands for the support of her two
youngest children, but did not.

Our relationship with Suzaini proved to be one of the highlights of our sec-
ond period of research, i 1y since we y enjoyed her pany
and her acerbic sense of humor especially, and learned much from her perspec-
tives on village life and the world at large. She was exceptionally warm, upbeat,
and funny, and her young children were very fond of our son Zachary, and vice
. Partly because of her marginal position in the community social struc-
ture, she was unusually outspoken on many topics of direct interest to me (such
as local views of men as husbands). Suzaini also provided a perspective on
village life that differed radically from the ones we encountered in the course of
our interactions with our adoptive parents and other members of the local elite,
which thus helped impress upon me that with respect to a good many issues,
villagers neither speak in a single voice nor passively accept the ways in which
they and their worlds are defined by the powers that be (see Scott 1985, 1990).

In the course of an interview focusing on gender (see Peletz 1996: chap. 6).
Suzaini spoke at length about her delinquent husbands—she has been married
and divorced three times—especially the third one, Noryazid bin M., who fa-
thered her two youngest children. She recounted how they met, and how he had
deceived her prior to their (forced) marriage. He had presented himself to her as
a widower and had even showed her what he claimed was his wife's death
certificate. The latter document, alas, turned out to be his mother’s death certifi-
cate! When she discovered he had lied to her about his marital status, Suzaini
secretly followed him. She later confronted him about the situation. He was
eventually forced to admit the truth to her in the face of incontrovertible
evidence.

During the interview on gender, Suzaini's desire to go to the kadi’s office in
Rembau came up. as it had on numerous other occasions when we had spoken.
She wants to go there to lodge another complaint against Noryazid, but she is
embarrassed to do so because she has been there various times in the past and
would have to see all of the clerks once again. She said something about going
instead to the kadi’s office in Seremban, because this way she would not have
1o interact with the staff at the Rembau office. It merits note, in any case, that
Suzaini frequently plied me with questions about whether she should go to the
kadi's office again, how things worked. and so forth. I answered her questions
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as forthrightly as I could and also encouraged her to go to court. However, I
stopped short of actually accompanying her to court because I thought that such
action would be inappropriate.

When Suzaini finally went to the kadi's office, she was accompanied by my
wife, Ellen, and Zachary. Her purpose in going was to have Noryazid brought
in to pay the outstanding nafkah anak and the other money he owed her
according to the agreement that was worked out after (or as part of) their
divorce about two years earlier. When Suzaini entered the building, she was
directed by a female clerk to Araffin. While Araffin looked for the relevant
files, the kadi, who was sitting at one of the desks in the front of the office.
soon got involved in the discussion. The kadi and Araffin alike made clear
that they were appalled that Noryazid—a former policeman. now nicely pen-
sioned, who had recently made the pilgrimage to Mecca—had been so delin-
quent, the kadi adding, “Hey. | know him, we are from the same village.” One
of them, Araffin 1 believe, got on the phone with the police to find out “if he
was still alive.” The police confirmed that Noryazid was indeed alive, inform-
ing Araffin in addition that he had recently purchased a new house. They gave

ffin his proper address (he had given Suzaini a false one). Suzaini was told
to come back in two weeks, and Noryazid was sent written notification that he
was to appear then as well.

One week later when | was at the kadi’s office, Suzaini showed up with one
of her daughters. I don't know why they came; perhaps Suzaini got the dates
mixed up. When I arrived, she and her daughter were sitting at the desk usually
occupied by Araffin. talking to the counselor. and seemingly inquiring about the
payments that would be necessary to have her former husband summoned. Ap-
parently the court had not yet issued a summons but just a letter telling him to
come to the courthouse. If he ignores the letter, then they issue a summons.
Suzaini scemed surprised and frustrated by this two-step approach. They were
trying to calculate the cost of the summons, the crucial issue being the distance
between the nearest kadi's office and the residence or workplace of the person
being summoned.

As it happened, Noryazid did not show up at the kadi's office when in-
structed to do so. Shortly thereafter a summons was sent out. When Araffin told
Suzaini that the summons had been issued, he also informed her that Noryazid
would undoubtedly try to contact her within a few days of receiving it. In
addition, he advised her not to accept anything he (Noryazid) might try to give
her before their next appearance in court.

Sure enough, Noryazid then showed up in the village looking for Suzaini.
Among the comments he made to her after he found her were: “Look, let’s not
let this thing go to the kadi and have everyone see our affairs. We don’t need to
20 to the kadi's. Here is M$400. Take this and tell the kadi, and tell them we
don’t need to have a hearing. I promise 1 will give you more on the tenth or
twelfth of next month.”

Suzaini replied that she did not want his M$400, adding, “Hey, let the kadi
settle it.” Noryazid told her she was hardhearted (hati keras: literally, “hard-
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livered™), that his pension is only a little more than M$200 a month (in fact, it
is over M$500). He gave one of his daughters and one of Suzaini’s other
daughters M$2 each and left, apparently very upset.

Comment: Suzaini's case was then scheduled to be heard by the chief kadi in
Rembau, but I left the field before the hearing (and received no news of the
case in letters I later received from Suzaini) so I never found out what hap-
pened. 1 do know, however., that the case was turned over to the chief kadi
because the sum of money involved was more than double the M$1,000 limit
of the local kadi's juris n. (Noryazid had previously promised Suzaini
M$1.500 as muta'ah [an obligatory consolatory gift payable to a wife divorced
without fault] as soon as he started getting his pension, but he had not delivered
any of this. There is also about eight months of back nafkah at MS80 per
month, that is, M$640, thus a total of at least M$2,140.)

Experiences of the sort that Suzaini has had with her delinquent ex-husband
are exceedingly widespread; most cases that reach the courts, after all, are
brought by women who have been abandoned by their husbands (or ex-hus-
bands). Similarly, we see in this encounter with the courts the no-shows and
attendant delays that women commonly experience when they attempt to deal
with issues of abandonment and ambiguity in their marital status (see Moham-
mad Hashim Kamali 2000: chaps. 4 and 5). Highlighted as well are women's
concerns with court fees (in this instance the costs of having an ex-husband
served a summons), which tend to be reall to and ex-husband:
by court staff who, as mentioned earlier. often “cook the books.”

An important set of issues to note here has to do with the court’s clear
willi to move quickly—ind; i diately—in this case (recall that as
soon as Suzaini began recounting some of the particulars of the case, Araffin
was on the phone to the police to obtain relevant information on the ex-
husband). This despite not only Suzaini’s dubious morality but also her ex-
husband's considerable wealth and the high status he enjoys by virtue of being
a former (now pensioned) police officer and someone who has made the pil-
grimage to Mecca. To elaborate on the issue of Suzini’s morality, I need first
emphasize a point only partly alluded to in the preceding text, which is that in
terms of local community standards (shared in this instance by court personnel),
Suzaini has had a highly checkered marital history. She had been married and
divorced three times. At least two of her marriages were a result of her having
been caught in compromising circumstances with married men; she was guilty
(minimally) of the criminal offense of khalwat in one instance and zina, which
led to her pregnancy in another. Not surprisingly. other women (and presumably
men as well) viewed her as a “husband stealer” and a troublemaker in general.

Two other factors contributed to her dubious morality so far as many vil-
lagers were concerned. First, Suzaini had worked for a spell at a local (lumber)
factory and, like all female factory workers, was widely assumed to have ques-
tionable sexual standards (sec Ong 1987; Peletz 1996). Second, she was fre-
quently seen flirting, hence assumed to be “involved.” with a young Javanese




134 CHAPTER THREE

man who had been adopted by our mother’s brother-in-law and had taken up
residence in Bogang but was nonetheless assumed, like all local Javanese, 1o be
shiftless and transient.

In light of Suzaini’s past history. which involved multiple transgressions of a
serious moral and criminal nature, I attach considerable signficance to the fact
that the courts came to Suzaini’s aid. especially since doing so involved taking
on a high-status man who was in many respects a repository of order and
meaning. As this case shows, the courts are intent on making available to even
the poorest of women a forum where they both voice their legitimate grievances
and seek justice as defined by local agreements entailed in the marriage contract
and the institution of marriage generally, or. as is perhaps more accurate to say
in this instance, justice as defined by divorce agreements engineered with the
help of the courts.

A second issue to which I attach significance in this case has to do with the
fact that even though Suzaini had the most checkered marital history in the
entire village of Bogang and was widely regarded as something of a floozy, she
r’civcd strong, heartfelt support from the many village women who knew of
her former husband's pattern of lying. delinquency. and overall poor showing.
As might be expected, Suzaini’s situation was the subject of much local gossip.
and much of the gossip focused squarely on the delinquency of her ex-husband.
Shortly after her ex-husband visited her and attempted to persuade her to drop
the proceedings at the kadi's office, Suzaini appeared at the kedai (coffee shop:
store) nearest the mosque and the railroad tracks cutting through the village and
proceeded to hold court on what had just occurred, recounting how her ex-
husband had come to her house. and what he had said and done. Those present
at the kedai included her mother, her Javanese friend, a highly respected
woman married to the caretaker of the mosque, as well as two of the wealthiest
women in the entire village, both of whom have been to Mecca, and, visiting
from Singapore, one of the latter women's daughters and her husband. The
women present, who were clearly in the majority, reassured Suzaini in the
strongest possible terms that she did the right thing and roundly condemned her
former husband's behavior, also in the strongest terms (“yeahlah, don’t just cut
[gamish] his wages. cut his neck!™). Conversation of this general sort was by no
means unusual, for this particular kedai had become a meeting place for
women, now that one of the proprietors had died, leaving his wife to run it on
her own,

A third issue of note in this case bears on the fact that a strongly male-
defined di i he local kedai: ges as a key site in the production and
circulation of experiences, di and ions of gender that
are not only different from those of the official, hegemonic line emphasizing
male “reason” and female “passion” but are in fact explicitly counterhegemonic
inasmuch as they focus on the view that men (especially in their roles as hus-
bands and fathers) are neither reasonable nor responsible. More to the point it
that the Islamic court—another i ly male-defined domain—is an-
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other such site. We will discuss this theme and its implications in greater detail
in due course. In the meantime, suffice it to recall the pithy remark of my
adoptive aunt that serves as one of the epigraphs for this chapter: “Men, they all
lie; that's what you see all the time at the kadi’s office.”
A final set of issues worthy of brief mention in this case has to do with its
ion of women's i as regards not only abandonment but also
ambiguity concerning, for example, whether an ex-husband is still alive, where
he might be, etc. This case also shows how women use local courts to resolve
both sets of dil albeit with and other forms of reluctance
that sometimes lead them to consider “forum shopping” (for instance, taking
their grievances to another court to avoid having to deal with local court per-
sonnel they may know). Variations on these themes run throughout a great
many other cases initiated by women. Consider the following.

Case 14: Robaiyah Who Wants a Fasakh Divorce. This case involved a
twenty-five-year-old woman, Robaiyah, who came to the office with her two
children (both boys: one two and a half years old, the other around three and a
half) and her older sister. She was seeking a fasakh on the grounds that she had
not heard anything from her husband, Abdul Rahman bin U., for about nineteen
months.

Robaiyah, who is from Lubuk Cina, began by stating that she had not re-
ceived any news from her husband for a very long time. I don’t think she
actually said that the husband might be in jail, but the counselor assumed that
this might be so and responded with something like, “Maybe he’s in jail.” to
which she added, “T'll have to check with all of the jails in the country.” In
response to the counselor’s questions about whether she had ever been to the
kadi’s office before, Robaiyah replied no.

It was at this point in the questioning that the counselor obtained the hus-
band’s name and ascertained (from Robaiyah?) that he had indeed been in
prison. The ct lor then took iyah's parti s and asked her who the
other woman in the office was. Robaiyah replied that it was her older sister, to
which the counselor responded that she noticed some resemblance. The small-
est child. meanwhile, was sitting on Robaiyah’s lap, making lots of noise.

“Who's the imam there [in your village]?” asked the counselor after hemg
told the name of Robaiyah's village. The lor then obtained i
on the husband. “Drugs were involved,” Robaiyah told her, “he takes drugs™
(hisap dadal). Robaiyah restated her husband's name, said that he is twenty-
seven years old, used to work in a factory, and has never even seen his youn-
gest son. They were married a little over four years ago on the basis of mulua]
attraction (swka sama suka), she tells the in response to
about their marriage. Concerning how they met, Robaiyah stated that she had
also worked in a factory at the time they met, but at a different factory. She
then told the counselor the ages of the children and their gender, in response to
questions on the issue, adding that she and her husband lived with her family
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when they were first married. The husband stopped factory work when he was
arrested for taking drugs, but she did not know he was involved with drugs
until afrer he was arrested.

“So, what are you seeking?” the counsclor asks her. such being the first time
in the hearing that the counselor mentions anything along these lines. The re-
ply: “I'm requesting a fasakh.” Robaiyah then explains that her husband was
thrown out of Rembau some eighteen months earlier and that since that time
she has not heard from him.

The counselor made a few about the di between fasakh
and raklik, saying that fasakh depends [more?] on the kadi, that “he will weigh
it, and will look at the husband’s behavior.” These, along with good-byes, were
her final remarks.

Comment: 1t is quite common for women 1o turn to the courts to help them
resolve issues of abandonment and/or ambiguity. In this case, the wife was
abandoned and received no news of her husband for nineteen months, not even

wing if he was living as a “free man” somewhere or was in jail, though she
seems 1o have had a strong suspicion that he had been incarcerated due to his
drug and other problems, (It turns out that the husband had been in jail for
approximately two years and that shortly after he was released from jail he was
thrown out of Rembau.) Unlike the next case, the wife was not seeking clari-
fication of her marital status. Rather, she sought clarification of her husband's
and a ination of the relationship on the grounds that he had

violated the provisions of the fasakh laws.

Case 15: A Woman Who Hasn't Received Any Support Seeking Clarification
of Her Marital Status. This hearing involved a thirty-three-year-old husband,
his twenty-eight-y Id wife (Mai bte. J.). and the wife's younger
brother. The counselor was present throughout much of the hearing. and the
kadi’s daughter was in and out of the office throughout the entire session, caus-
ing considerable distraction and noise.

The couple has two children. They were married seven years ago, were di-
vorced (at the kadi’s office) two years ago, and were remarried that same year.
They are here again, this time at the request of the wife, who secks clarification
of her marital status.

The story is as follows. The husband used to work on an estate but now has
no work. They had a minor misunderstanding and the wife left without the
husband’s permission, taking their two children with her. It has now been four
months that she has not received any support.

The husband was or is living with his elder sister in her house in Kuala
Lumpur. The wife has a job in Seremban and lives there in a rented house with
many others. At one point the wife's brother approached the husband and said,
“So what's happening between you and my sister?" The husband replied, “Kira-
kira dah cerai” (“It's like [we've] divorced™). The brother-in-law took this to
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mean that the two were in fact divorced, and apparently rather than pursue it
any further, he reported what the husband had said to his sister.

1 It is not clear exactly what words he used, but apparently he did nor say,
| “Saya ceraikan kakak awak” (“1 [have] divorce[d] your older sister”). If he had
said this, even if the wife was not within earshot, it would be a legally binding
divorce. The kadi was very explicit on this point and was quite irritated when
| the husband hemmed and hawed about the precise words he used when he
conveyed the kira-kira dah cerai news 10 the brother-in-law. In fact, as the kadi
was explaining all of this, he emphasized the necessity of utilizing names other
than those of the people involved, thus underscoring the power of the word.

The kadi made it very clear that the husband’s saying kira-kira dah cerai
does not constitute a legal divorce (tak jutah [“it doesn’t fall”] was the way he
put it). He had the husband write down exactly what he had said to the brother-
in-law. The kadi also underscored to all present that a wife leaving without
getting her husband’s permission is a sin in Islam.

A bit later the kadi moved the discussion to the subject of what to do next.
“Do you want your wife or not?" he asked the husband. “If you want her, then
we will seek out one path: if you don’t, we'll seek another.” The husband's
response was that he still suka (likes) the wife, but she does not like him and
may not love him anymore; he does not want to have to keep coming to the
kadi's office. It was about this time I noticed the husband was crying, dabbing
his eyes and nose with his handkerchief. He was not actually sobbing or mak-
ing any noticeable sounds, but neither was he really trying to hide the fact that
he was in tears.

The kadi asked the wife what she wanted, if she still liked her husband. She
said it is “up to the husband to decide what should be done.” The kadi then
instructed her to go back with her husband. But the problem of what to do
about their work and housing situations was not entirely resolved. Recall that
the wife works and lives in Seremban; the hushand is unemployed and residing
in Kuala Lumpur. The children, for their part, are staying with the wife's
mother in Kota.

On more than a few occasions the husband exhorted his wife to speak up
about why she is dissatisfied. but she said nothing on this score. The hearing
ended with the kadi telling them he would give them until the end of the month
(three weeks' time) to reach a decision.

Comment: In this case, the court’s handling of the wife's concern to obtain
clarification of her marital status overshadowed many other legally salient and
practical issues, including the fact that neither she nor her children had received
support (nafkah) for a period of four months. Indeed, most of the hearing was
given over to what exactly the husband had said to his brother-in-law—whether
it was more along the lines of, “It's like we’ve divorced,” or *I have divorced
your sister”; and the court made no attempt to resolve the matter of the back
nafkah that the wife claimed the husband owed even though the husband tac-
itly ack d being deli in g his family by failing to con-
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test the wife's claims on this matter. Nnr did the court raise issues having to do
with the latter deli y's i iti grounds for the wife's seck-
ing a divorce, even lhough the husband also acknowledged that his wife might
not love him anymore and does not seem to like him anymore either. The
court’s failure to raise these issues may be attributable to a combination of
factors, including the wife's stated willingness to abide by the husband’s wishes
as to what they should do in the future, coupled with her deafening silences
when asked about her dissatisfaction in the marriage. Whether or not we regard
the wife’s strategy of silence as a form of resistance or as effective in any way,
the fact remains that—aside from instructing her to go back with her husband,
informing her carlier in the hearing that leaving without the husband’s permis-
sion is a sin in Islam, and telling them that he would give them until the end of
the month to make a decision—the kadi made no effort to mediate, arbitrate, or
adjudicate the maintenance (nafkah) issue at hand. In this instance, then, the
court’s attempts to resolve the ambiguity as to what exactly the husband said to
his brother-in-law overrode all other considerations, clearly leaving the wife in

lurch with respect to maintenance for an indeterminate period into the fu-
ture. Put differently, while the court effectively resolved one set of ambiguities,
it simultaneously allowed for the reproduction of others (such as whether the
husband can or will support his wife and children). Similar dynamics obtain in
the next case.

Case 16: A Woman Seeking Clarification of Her Marital Status and Back
Nafkah. This case involved a twenty-nine-year-old woman and her thirty-year-
old husband; they were married six years ago and have three children. The
petition/request came from the wife, who was unclear about her marital status
due partly to her husband’s motorcycle accident, which occurred about four
years ago. It was not entirely clear if the wife was actually petitioning for a
divorce.

The wife was present but the husband was not; he was represented by his
elder brother, since he has apparently not yet recovered from the accident and
seems to have recurrent emotional problems, which are aggravated when he
sees his wife.

The husband is in the army (or another branch of the military), stationed at
Port Dickson: apparently this is where the accident occurred. The wife's major
complaint at this point is that the husband has given no rafkah for about ten
months, except for M$100 given during the last Ramadan. The kadi calculated
that at the (previously agreed upon [?]) rate of M$119 per month, the husband
owes M$1,190 minus the M$100. for a total of M$1,090. T am not sure where
the figure of M$119/month came from, but this must be for the wife and three
children (the oldest of whom is five years old).

Through his brother, the husband claimed that after his accident the wife did
not want to care for him and ran away. The wife testifed that this was not true;
she did not have much opportunity to visit him in Port Dickson because she
was busy with their children. She also testified that she and her husband always
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argue: that he does not care about her and the children anymore; and that when
he has money, he sends it to his mother, not to her.

Much of the rest of the discussion had to do with property and the wife's
claim that she is not getting her duc share. On the subject of harta sepencarian,
the kadi asked her if the husband had a house or a car (the answer to which was
no) or a bank account, which would also fall under the heading of harta sepen-
carian. It seemed that the husband did have some sort of bank or savings
account, but the kadi felt that the issue could not be resolved at the moment due
to lack of proper d and precise i ion. Such property would be
counted as harta sepencarian, however, and would thus be divided more or less
equally between husband and wife.

It was agreed that the brother of the husband, that is, the husband's represen-
tative (wakil), would pay the money owed in nafkah payments so as not to
disturb the husband anymore. Shortly thereafter the kadi asked the wife to leave
his chambers so that he could clear up a few things with the husband’s brother,
after which the hearing ended.

Comment: A major issue in this case is that no one seems to know whether
or not the husband already pronounced a divorce (lafazkan talak) on his wife.
The wife was not sure about this; the counselor didn’t know either, although
she checked with officials at Port Dickson and was informed that they had no
information or official record of anything along these lines. Nor, it seems, had
the husband registered a divorce anywhere else. Hence the ambiguity that the
wife approached the court to help resolve,

The ambiguity at issue is all the more significant because the husband wants
to marry another woman and can only do so if he has the first wife’s permis-
sion, or if he has already divorced the first wife. in which case he should have
registered the divorce. Most of this information was explained to me afterward
by the counselor: it did not come up in the hearing itself. The wife does agree
“to be let go,” but this is only relevant if the husband wants (or is willing) to
divorce her. His wakil cannot pronounce a divorce on his behalf. This was made
quite clear by the kadi, so the case was not resolved.

Among the unusual features of this case is the active participation in the
hearings of an individual designated to represent one of the litigants (the hus-
band’s elder brother). Siblings almost never participate in hearings in any ca-
pacity (case 15 is another exception to the rule); in this instance the only reason
the husband's brother was involved was because the husband was 100 gila to
appear in person. That siblings—and for that matter parents and other close
kin—are so rarely included in hearings is but another indication of the highly
atomized and individualized nature of 'y marriage and social rela-
tions generally, including negotiations bearing on the dissolution of conjugal
bonds.

The fact that the representative here is an elder brother (abang) is highly
ronic, inasmuch as it could not help but underscore the disjunction between the
elder sibling’s role on the one hand, and the elder sibling aspect of the hus-
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band’s role on the other, which, as noted earlier, provides grist for the mill of

ic rep ions of lini izing how much men
fall short in their roles as husbands and fathers. It is significant in the latter
regard that when the wife was running through her husband's shortcomings, she
emphasized that “when he gets money he sends it to his mother,” which is a
sign of a good son. So the wife's claim is not that he is a bad person overall, or
even that he fails to honor all of his kinship obligations, for he is at least in
some respects a good son, but rather that he falls short in the roles of husband
and father.

One further point to note about this case concerns the wife's explicit conten-
tion that she is not getting “her due share.” Claims articulated in such terms are
highly unusual, the more general point being that women do not usually stress
their rights but focus instead on their husband’s responsibilities (how they have
not met them). Such responsibilities are those that men have to their wives and
children, needless to say, but this is a very different discursive strategy and
indeed a very different way of conceptualizing marriage and social relations on
the whole.

The next few cases illustrate additional approaches to some of these matters.
More specifically, they reveal some of the altemative strategies women pursue
to help them resolve issues of ambiguity that are understandably of great con-
cern to them and their households.

Case 17: Wife Seeking Clarification of Martial Status, Eventuating in Recon-
ciliation. This hearing took place in the kadi's chambers. The kadi was present
throughout, and Araffin was called in toward the end of the hearing for assis-
tance. The elderly husband, who was a haji, had a nervous tick which made
him squinch up his face every few seconds, and his dentures did not fit very
well either; all in all he looked rather uncomfortable. The wife seems to have
initiated the petition, ostensibly to have her marital status clarified.

The kadi's first question was whether or not the husband had divorced her.
About the time the husband said, “No,” the wife made reference to a divorce
that occurred some twenty years earlier, the husband claiming, “That is another,
long story.”

In connection with the more recent divorce to which the wife referred, the
kadi asked the wife to clarify exactly what the husband said. She did this and
the husband acknowledged that he had said something that in the court’s opin-
ion amounted to a falak. The kadi then asked the husband about the current
situation: “How are things now between you and your wife?" The husband
mentioned the problem of saudara (relatives), and it became clear that the
husband did not like living with the wife’s younger sibling (adik). The wife
responded that she did not want to hear any more about the adik, that the adik
is “part of the arrangement.”

There seemed to be a modicum of good feeling between husband and wife
but the wife wanted to know where the “divorce ticket” was. This raised the
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question of whether or not the husband's ralak had been pronounced a full three
months ago. The kadi and Araffin made brief calculations and decreed that a
full three months had passed since the husband’s pronouncement and that they
were therefore divorced.

The kadi then said, “Okay, then, we'll arrange a reconciliation.” The wife,
who was more forceful and spoke much more loudly than the husband through-
out the hearing, responded with, “Okay, but who is going to pay [the relevant
registration fees The husband appeared embarrassed by his wife's loud re-
nd questions and told her to be patient. She, in turn, enjoined him “not
big head about all of this [the reconciliation].” The kadi ushered them
out of his chambers, thanking me in the process as a way of saying, “That’s it
now, time to go,” apparently eager to have his moming tea.

Comment: Along with the previous two cases (15 and 16), this hearing raises

a number of i points the linguistic and legal preroga-
tives that are vested in men and denied to women and the ways that men can
exploit the iguities of such prerogatives in ways that si work

to their advantage and to the detriment of women. The proceeding outlined here
illustrates, for example, that when husbands threaten their wives with divorce,
they sometimes invoke specific words or phrases that are not necessarily in-
tended to be—but at least from the court’s point of view are in fact—performa-
tive utterances, inasmuch as they actually bring about the referenced state of
affairs. Complicating the picture is the absence in the Malay language of verb
tense (in the sense of different forms of a verb for different tenses) and the
tendency to signify or imply tense by context, such that a declarative statement
like “1 will divorce you™ does not necessarily differ in a narrow linguistic sense
from one such as “I [hereby] divorce you.” Other issues surface in this proceed-
ing as well: for example, the problems of saudara, this being primarily a com-
plaint of men: concerns or anxieties about paying the relevant legal fees, which,
as in this instance, tend to be more pronounced among women than among
men; and last but not least, concems to avoid causing and experiencing loss of
face and other forms of embarrassment, which are shared by male and female
litigants alike but are obviously accorded reduced priority when, as in the fol-
lowing case, there is a serious deterioration of marital relations.

Case 18: Wife Petitions for Divorce (“on Good Terms") Because Husband Is
Crass, Irresponsible, and Hits Her. This case involves a man by the name of
Shaharuddin Md. S., who appears to be in his mid-twenties or thirties, and his
wife, Khatijah bte. F., age twenty-six. The kadi begins by reading the wife's
petition aloud.

Husband: All of that is false, Tuan Kadi.

Wife: Get a Quran, make an oath; it's s0 hard (0 make a statement. . . .
Kadi: What proof or witnesses do you have?

[Wife expresses exasperation. |
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Kadi [0 husband]: She petitionted in Seremban and she is asking you to
acknowledge that you divorced her. Did you or not?

Husband: No.

Kadi: In this petition your wife says that you divorced her by saying, “I
divorce, I divorce you."

Husband: None of that is true, Tuan.

Kadi [to wife]: When did this occur?

Wife: This occurred a week after I left the house. In addition. I was still sick:
he hit/beat me.

Kadi: Give me the doctor’s letter.

Counselor: [Concerning] the result of the doctor’s exam, here is the
decision. . . .

Kadi: The information [in this letter] from the doctor indicates: (1) normal
injuries or wounds; (2) the bones are in good condition; (3) no injuries to
the senses: and (4) some evidence or suspicion that she was struck or
beaten. [To husband:] You went to the hospital with her, yeah?

!usbund: She fell on the cement. She gave a false statement.

adi [to husband]: What kind of fate do you have? It was me who married
you. . . . Okay, both of you say that there is a M$200 ring. Which ring are
you claiming?

‘Wife: The marriage ring cost M$200.

Husband: I married her as a divorcée, Tuan Kadi. I don't understand all of
this

Kadi: Has the M$500 hantaran [cash marriage payment due under adar] been
taken care of?

Husband: At the time we married, there were none of these issues, Tuan.

Kadi: In the marriage form here [it's written that] there is hantaran, . . . etc.
At the time you married, who made the agreement?

Husband: This thing was just between me and her. If [you] want to divorce,
just divorce. Don’t make false claims.

Kadi: Who is serving here as a mediator for you two?

Wife: His aunt (makcik].

Kadi: Call her in.

[Makcik enters.]

Kadi: You arranged the marriage of these two?

ik: 1 did.

What can you [clarify]?

Shaharuddin said he didn't want to marry because he didn't have any
money, but Khatijah wanted 1o get married anyway. She was a divorcée, so
Jjust adat money MS25. Khatijah's older sister said just do a “cowboy
marriage™ [kawin koboi].

Kadi: Where did the money you're claiming come from? According to the
wife's petition, you claim: hantaran, M$500; ring(s), M$200; a [debt],
MS60; and kenduri expenses, M$40.
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Wife: All I received was MS$45 mas kawin. . . . I was still sick. It wasn’t me
who asked for it.

Kadi: Who did this accounting? Now Khatijah is asking MS500. Where did
this all come from?

Wife: | conferred with my older sister. He still owes on the ring. ...

Husband: Let’s not talk a lot. If you want to divorce, I will divorce.

Wife: T want child support.

Husband: The child that was born, I didn’t even know about it. She didn’t
even tell me.

Kadi: This M$S60 debt?

Wife: [It] . . . hasn't been paid yet. . . .

Kadi: The M$40 debt?

Wife: He borrowed from my elder sister to have a feast |kenduri).

Kadi: Where was the marriage feast?

Wife: At Rasah.

Husband: If it's at her house, she’s the one who puts out the money.

Kadi: 1f the kenduri is at your house, then it's appropriate that you put up for
the expenses. If a divorcée's marriage, how much hantaran?

Makcik: 1f you marry a divoreée, it's not necessary to have hantaran.

Kadi: Okay, I'm going to resolve this matter. Where did the MS$500 hantaran
come from?

Counselor: We want to know who made an agreement about the hantaran?

Kadi: You live in Rasah?

Wife: Yeah. . ..

Kadi: When did she run away from the house?

Husband: T don’t remember. I don't want to concern myself with her anymore.

Kadi: According to the information on this form, she left [over nine months
ago].

Counselor: Hantaran wasn't noted on the marriage form.

Wife: But it is noted on the form at Kedah.

Kadi: Give me the marriage form. Where's the form for marrying outside the
district? Okay, on this form . . . it's noted belanja [expenses] M$300 and a
ring.

Husband: That 1 don't know; she's the one who filled it out in Kedah.

Kadi: So, which form are we gonna use? As they say, if you're in a cow’s
pen, moo; if you're in a goat's pen, bleat. So, we'll use the form here.

Wife: It doesn’t matter. I can't force [him]. I seek an amicable divorce [cerai
baik).

Kadi: Puan Khatijah, no matter where you go to court, you can’t win.
Concerning your relationship here, what?

Husband: She claims she missed her period.

Wife: I gave birth [two and a half months ago]. . . .

Kadi: Where was the child born?
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Wife: At the Main Hospital in Seremban.

Kadi: Who's the father of the child?

Husband: 1 didn't register it. I don’t know anything about it.

Wife: Let him not acknowledge it then. After, . . . in the Afterlife, he won't
be able to run,

Kadi: There’s much keraguan [suspicion, doubt, perplexity]. It's appropriate
that the father should be involved in the birth of his child. But how were
you able to register your child when the father wasn't there at the time?
How is it that you got the child's [birth] certificate?

Wife: Someone [or people] helped.

Kadi: 1 don’t want to be harsh. . . . I want to resolve this nicely.

Husband: I am not satisfied with this whole claim.

Kadi: The information is not complete. . . . The decision of this hearing isn't
purus [final)

Wife: He doesn’t acknowledge that he's the father of the child. He punched
my stomach and accused me of being pregnant before marrying him.

h#t t the time you gave birth, why didn’t you tell your husband?. ... I'm
orced 1o refer this case up [to the chief kadi].

Wife: It's not necessary, Tuan. I don't want to hassle anymore. He doesn't
acknowledge. - . .

Kadi: 1 am going to pass this case up [to the chief kadi].

Wife: It’s not necessary. Tuan. I'm going to work and make a living for my
child.

Kadi: What about this M$200?

Husband: 1 don’t know, Tuan.

Kadi: Who else is a witness?

Wife: My Makcik [Makcik #2].

[Makcik #2 enters.]

Kadi: So what's with this M$200 ring: is it true or not?

Makeik #2: Is it true Khatijah? Yeah, I guess so. I didn't hear all that they
agreed upon.

Kadr: Give me the divorce form. The issue now is the M$500. The child is
really Shaharuddin’s because he knew [or knows| that Khatijah didn't get
her period. The child support must be discussed.

Husband: So what about the child, Tuan? I can raise it.

Kadi: If anyone wants to claim the child, [they| make a request to the chief
kadi. But | feel you can’t win, Shaharuddin.

Wife: I don’t want 1o give the child to him. | was the one who was . . .
pregnant.

Kadi: So now, about the nafkah edah and the nafkah anak. . . .

Husband: Tuan, you make a decision.

Kadi: How much do you want to give? There isn't any nafkah edah because
Khatijah doesn’t want it. Nafkah anak, M$25 a month.

Husband: I can’t, Tuan.
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Kadi: The nafkah anak is set at M$25 a month. Okay, that's resolved. The
wile isn’t claiming anything because she asked for the divorce.
Shaharuddin, you read the divorce certificate with one ralak.

Shaharuddin pronounces a divorce with one talak and it is decided that the
nafkah anak will proceed via garnishing his wages.

Comment: There is clearly a great deal that is contested in this hearing, but
what sets it apart from others we have considered thus far is that it is one of the
very few cases that came before the Rembau court in which one of the litigants
(here the wife) suggested that the court rely on an oath to help establish what
might have happened between the litigants. Peshaps because the suggestion
me from one of the litigants, as opposed to the kadi himself or one of his
assistants, this strategy is not pursued.

The wife's strategy also includes painting her husband's behavior in very
broad strokes: “He hits me, is irresponsible, and crass,” and he “doesn’t even
know that I gave birth to our child." By way of substantiating the claims con-
cerning the injuries allegedly inflicted on her by her husband, she comes
equipped with (or arranged to have sent to the court) written evidence in the
form of a letter from a doctor testifying to the nature of her injuries. The letter,
however, is inconclusive as to how exactly the injuries were sustained. one
consequence of which is that much of the rest of the hearing is given over to 2
discussion of marriage gifts. the costs incurred in hosting the wedding, etc. This
in turn founders because the marriage forms were not filled out in sufficient
specificity and, to further complicate matters. were filed in two different
jurisdictions.

The kadi feels that there is too much at stake for him to resolve. so he
remarks that he will have to refer it to the chief kadi. to which the wife re-
sponds that “it isn’t necessary.” that she can work and make a living for her
child. The kadi takes this as an indication that the wife does not want any
nafkah edah, and although he awards her M$25 a month for nafkah anak. he
decrees that she is not claiming anything (else). “because she asked for the
divorce.”

A more general issue here is that the wife wants a divorce “on good terms™
(cerai cara baik) but will settle for a divorce that is less than amicable. As
mentioned earlier, she is relatively well equipped with proof (a letter from the
doctor verifying her injuries), and she brings witnesses, but they cannot confirm
other elements of her narrative concerning, for example. the marriage pay-
ments—rights to which she effectively forfeited both by requesting the divorce
and by suggesting that she would work and make a living for the child.

Note, too, the wife's comments that while her husband may refuse to ac-
knowledge their child and admit to his other transgressions, “he won't be able
to run™ in the Afterlife, coupled with her suggestion that the court rely on oath~
taking 1o help establish what really happened. both of which entail references to
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God and mystical sanctions. The husband, in contrast, simply contests the
wife's claims, stating that they are false. that he would raise the child, etc.

Bear in mind. finally, that various problems arise in this hearing because the
marriage forms were not filled out y: that the two wil in this
case were women; and that the testimony each one provided seems to have
been accorded more credibility than the husband's. Given the stipulation in
classical Islamic law that the testimony of a female witness be accorded only
half as much weight as that of a male, it is noteworthy that neither the kadi nor
anyone else present raised this issue or commented on the fact that the evidence
codes in force at the time of the hearing emphasized the equal weight of male
and female testimony.

Case 19: Eliciting a Divorce from Constable Zainuddin. The case was re-
corded by my research assistant (Kamaruddin), who joined the hearing while it
was in progress. It involved a police constable (age thirty-seven) from Rembau
and wife Maimon (age forty-four), who is from Melaka. They were married
;/" family arrangements and have four children (ages eight, ten, twelve, and
fourteen).

Kamaruddin characterized the husband as a patient man but noted that when
there are household problems, he is inclined to quarrel with his in-laws and
other kin. Kamaruddin described the wife as a person who is kasar (coarse,
crass) and always hitting her husband.

The problem began at the police barracks. They always quarrel. The wife
kicked and hit the husband with a broom and has accused him of having a
relationship with someone else. The wife has often petitioned for divorce but
the husband would not divorce her. Some five or six weeks ago the wife re-
tumned to her village. The wife's older sister accused the husband of having an
adulterous relationship with another woman, and they will not accept the hus-
band anymore. The husband is [was?] always patient but finally petitioned for
divorce about ten days before the hearing.

The decision of the court: nafkah edah, M$60 a month (M$200 total); nafkah
anak, M$200 a month, in addition to school expenses, payments to be made by
garnishing the husband’s wages. There is not any harta sepencarian; the house-
hold items go to the wife. Muta’ah: M$1,000 by garnishing the husband's
wages at the rate of M$100 a month for ten months.

Comment: Unfortunately the notes on this hearing are not as complete as
would like. Various features of the case are nonetheless noteworthy, including
the wife's strategy for dealing with the problems she experienced in her mar-
riage. From what we know, these ally involved arguments, which escalated
to crude language and physical assaults on the husband. She sought divorce
from her husband, which (along with striking or beating a husband) is widely
construed as a grave sin in Islam, but the husband would not consent to letting
her go. She then fled their home, returning to her village. In and of itself this
action, also construed as sinful, would have caused the husband considerable
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embarrassment and shame. To make matters worse for the husband, his wife's
elder sister then accused him of having an affair with another woman, This
accusation may have occurred when the husband tried to approach his wife in
her village; in any case, it scems to have coincided in a general way with their
refusal to receive him,

Of broader relevance here is that since the wife could not secure her hus-
band's consent to a divorce, she effectively elicited his repudiation by actions
(running away, refusing to receive him, elc.) that were geared toward angering
or humiliating him or, in any event, that had that effect. The value of such a
strategy is, first, that she was granted the divorce that she sought, and second,
that she obtained a divorce that was construed by the authorities as technically
initiated by her husband and, in doing so, retained her rights to nafkah edah
totaling M$200 as well as muta’ah in the sum of M$1,000.

Itis not clear to me how widespread such practices or strategies are (though I
suspect they are common), or how broadly distributed is the knowledge of what
women stand to gain if they effectively elicit their husband's divorce instead of
seeking divorce from the court. What is obvious, though, is that in this case the
wife had enough information at her disposal to effect a strategy consonant with
her objectives of getting out of the marriage and doing 5o in a way that would
result in her incurring minimal financial loss, The wife's strategy in the follow-
ing case is in some ways similar to what we have just seen, though the case is
far more complicated and the wife is far more cosmopolitan and refined—and
of a decidedly higher social class—than Maimon.

Case 20: The Wife Who Seeks to Divorce Her Hushand Because He Wants to
Marry His Mistress as His Second Wife. This case involved a woman (Nasariah
bte. Haji U.) who wanted a divorce from her husband (Ismail bin B.), with
whom she has two teenage children. The first portion of the hearing was held in
the counselor’s office, the latter part in the kadi's office (where the wife was
joined by the husband, who, like the wife, appeared (o be in his late thirties or
carly forties). The wife was accompanied by a woman some five to ten years
her senior. Both were dressed in the same fashion, with attractive, similarly
cut Malay outfits (baju kurung), high heels, expensive-looking Western-style
purses, lipstick, etc., and both spoke a fair amount of English, which they
mixed with Malay every now and then, as educated Malays often do. The
Wwoman who accompanied the wife to the courthouse did not sit in on the hear-
ings, but she did come into the kadi's chambers at the end of the case after the
kadi had left, at which point the wife and the counselor were having a lengthy
discussion about the wife's options and strategies.

The basic problem is that Ismail has a mistress (Dalia) he wants to marry,
and according to various local interpretations of state law (though not the laws
of Islam) he needs the consent of his wife, Nasariah, to marry her. The wife
refuses to agree to this and wants to divorce him, but he is unwilling to consent
10 adivorce. Thus there is a stalemate.



148 CHAPTER THREE

Nasariah narrated the following story. Ismail had been working in Johor Baru
and while he was there (some three years ago) had an affair with a secretary or
typist. At some point he was transferred to Seremban (though he resigned his
job just last week). Ismail's current mistress, Dalia, was recently divorced from
her husband (with whom she has three children). Ismail and Dalia want to get
married after Dalia's edah period is up.

As Nasariah claborated, she related how she came to learn of the affair,
saying that she and her husband and children had been in an accident and that
while her head was still bandaged, Dalia’s mother contacted her, informing her
that her daughter was involved in a relationship with her (Nasariah’s) husband.
Nasariah called her husband Ismail home from work and confronted him, but
he denied the whole thing. Dalia even came to their house on Hari Raya, telling
Nasariah that she wanted to discuss it all. At this point in Nasariah's narrative,
Ismail, who had been sitting in the waiting area outside, stuck his head into the
counselor’s office, saying that it was already 10:30 and that he had an appoint-
ment. The counselor politely instructed him to be patient and wait outside,

i'hich he did.

Nasariah drove Dalia out when she appeared at the house, repeating to the
counselor (in English) what she had warned her at the time, “You get out before
I lose my head.” at which point Dalia grabbed onto the husband, lamenting,
“But you said your wife is understanding.” Nasariah then turned to the coun-
selor and stated rhetorically, “But what wife would understand this?" Dalia then
left, and Ismail followed. Shortly after this Dalia got back together with her
former husband but continued to have an affair with Ismail. “They went all
around together, . . . even drove in the car together in front of my friends.”

Nasariah then switched gears, turning to a discussion of how she had been
forced to vacate their house in Seremban. I do not know how this came up in
the discussion, but it became clear that the bank was going to repossess the
house and sell it off, so the family was forced to get everything out imme-
diately. Nasariah testified that the husband told her to return to Rembau: appar-
ently she hired a truck to take the houschold possessions back to her (mother's)
natal village.

“My husband is still involved with this woman. I have proof of their relation-
ship. Do you want to see it?" Then as an aside, partly in my direction, she said,
“I'm embarrassed.” at which point she dug in her purse to find a picture, which
she produced and handed over to the counselor, who assured her that there was
no cause for embarrassment. After she looked at the picture, which showed the
husband with another woman (presumably Dalia) in a posed shot, the counselor
asked her how she got it. Nasariah was evasive and turned to a brief discussion
of how the husband had ordered her to go to the Seremban kadi's office to give
her consent to his taking the mistress as his second wife. She replied, “You
must be mad.” To the counselor she said, “What wife would allow her husband
to marry again?” She told him, “If you want her, let me go.” He refused. She
went on to say that Ismail left home almost two years earlier, lives with Dalia
and her three children, but continues to come home on weckends.
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Nasariah then indicated that she is willing to grant a divorce but with certain
conditions, mainly that the children be supported. Throughout much of the
hearing, the counselor was making notes in Jawi on an official form that was to
become part of the file. When it appeared that most of what Nasariah had to say
had in fact been said, she asked the counselor to read back the petition. The
counselor then said, “Can you read this?” (meaning Jawi), but there was no
intelligible answer so far as I could tell and it was upside down anyway, so the
counselor went ahead and read back the statement, a few details of which the
wife corrected.

At this juncture in the hearing, if not before, the counselor realized that
Nasariah was very intent on pursuing a divorce and began asking about their
harta sepencarian. “Is there any?” she asked. “Well, there is a car, in my name,
that I bought; [but] no land, no house.” The counselor then went into consider-
able detail explaining a woman's rights with respect to nafkah edah, muta'ah,
and harta sepencarian. Nasariah replied that she wants MS$1,000 a month for
the children. For edah, she wants M$300. The counselor then asked her, M$300
for the entire edah or M$300 a month? “M$300 a month™ was the answer. The
counselor smiled at some of this, perhaps especially the M$1,000 a month,
which indicated to me that these were very large demands. She also said some-
thing about this having to be weighed or decided by the kadi. Nasariah added
that the husband can afford M$1,000 a month, especially if he can afford a
place in Kuala Lumpur for himself for M$750 a month.

Nasariah and the counselor then left the room and went into the kadi’s cham-
bers where the hearing continued, albeit with Ismail as well, This portion of the
hearing began with the kadi looking very briefly over the forms the counselor
had prepared, asking where the husband and wife were from, how many chil-
dren they had, what their ages were, whether they (the children) were male or
female, where they worked, where the children were living, etc. Either the
hushand or the wife said that they had had “misunderstanding[s]" for the past
six or so years. They had lived in Seremban, but the house was torn down. The
kadi then read out the statement that Nasariah had given to the counselor. Is-
mail kept interrupting him and was told by the kadi that he would have his turn.

When Ismail was given the opportunity to state his version of things, he
inquired of his wife (very politely but also with definite emotion), “Why do you
want a divorce?” to which she replied that if she “didn't get a divorce, there
would be no justice.” The reference to the possibility that justice might not be
served seemed to irritate the kadi, for he began intimidating Nasariah by raising
his voice and repeating, “So you want a divorce, do you?"

The hearing moved along and it became clear from Ismail's testimony that he
is from Melaka and is now involved in trading (importing biscuits from Den-
mark, lichees from Taiwan, and so on); that the house that they (he and Na-
sariah?) had been living in costs M$1,800 a month; and that he does in fact
come back to see his wife. When Nasariah was asked about her line of work
she indicated that she is a nurse, adding, “1 don't want my husband to be with
the other woman; 1 can live without him." The kadi responded to the latter
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remark by asking her, “Can he marry the other one?" She replied no and the
kadi proceeded 10 tell her, “According to Islam, it is wrong for the wife to ask
for a divorce. ... I'm not here supporting the husband, but according to Is-
lam. This went on for a while: Nasariah held firmly to her position.

The kadi offered to give them “some more time.” Perhaps because Nasariah
quickly made clear that she did not want more time, the kadi began going
through the harta sepencarian. The property included a house (the proprietary
status of which was unclear), listed in the husband’s name and valued at
MS180.000, as well as a car in the wife's name (valued, when new, at M$16,800).
The husband stressed that he bought everything for the house that his wife
could possibly need and added, very sincerely, “She can have it all.”

Kadi: People don't know the laws of the Afterlife [hukum akhirar]. . . .

Wife: I don't care; I don’t want to stay married to him. . . . Adultery is a
serious sin.

Husband: Show me the man who's going to take care of you, then I'll divorce
you.

@Vife: 1 don’t want o argue anymore with him. It’s a sin. | want to resolve all
of this today.

Kadi [to husband): It depends on you. [To wife:] The court upholds the
husband. I'll give you until [the end of the month], because you've never
been here before. I do this with first-timers. . . . [To husband:] By the
thirtieth [of the month], 10 A.m. I want a decision from you on what you
are going to do.

As the husband went out of the kadi’s chambers, he asked the kadi to forgive
him for anything “rough” that he may have said and shook hands with him. He
was clearly flustered and frustrated by the way things went, but he retained his
composure. As the wife and the other woman who accompanied her put it later,
“Dia memang pandai cakap” (“He’s really clever when it comes to talking").

After the kadi left the room, the other woman came in so that the counselor
was there alone with the wife and the other woman (and me). The counselor
informed Nasariah of her rights, of how the courts proceed, and helped her
devise a viable strategy. The counselor thus advised her: “Why don't you let
him marry the other woman first? Then you can see if he lives up to the condi-
tions that will be imposed on him [to treat both wives equally].” But Nasariah
was obviously not interested: in making this clear she stated that she could have
them caught for rangkap basah (illicit proximity: literally, a “wet catch”), “but |
don’t want it that way."

The counselor emphasized that the kadi cannot force Ismail to divorce her,
reiterating that the kadi's office merely gives views and opinions and does not
really make decisions. This point, which had been made earlier, is only partially
true. Nasariah's response in any event was: “What if I order an investigation of
my husband’s affair?” The counselor proceeded to explain the types of condi-
tions that would be imposed on the husband and to speak of polygyny in gen-
eral. She said Ismail would have to provide nafkah anak, would have to spend
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roughly half of his time with each wife, would have to support both wives, etc.
If he broke these conditions, Nasariah would have a better case (for divorce).

A lengthy di: ion ensued, involving the Nasariah, and Na-
sariah’s friend/elder sister. The latter two queried the counselor on Nasariah's
options and most viable strategies. It was here that the counselor underscored
that divorce is not elok (pretty, appropriate), which is of course a dominant
view underlying much of the kadi's refusal to facilitate the divorce in the first
place. It is the duty of the office to discourage divorce, partly because of the
consequences for children, as suggested by the posters on the wall of some of
the offices in the Department of Religion in Seremban, which portray aban-
doned children, emphasizing that they are the victims of divorce and that Allah
regards divorce as wrong and evil.

Al this point in the discussion Nasariah also talked of her husband's taking
her to the kadis office in Seremban to get her to consent to his proposed
marriage. “What about that petition?” she asked, mentioning as well that the
husband had told her more than once that if she refused, he could still divorce
her. “We depend on talk, not the written plaint [aduan),” the
responded, a very important point about the nature of evidence.

Comment: Both Nasariah and the woman she brought with her to court
seemed very forgiving of the husband; the counselor was struck by this as well
as she made clear to me after the hearing. The counselor felt that if Ismail
broke off his affair with Dalia, Nasariah would be glad to have him back.
Nasariah never came right out and said this, however, and in fact she indicated
that she was tired of having him break his word. In the latter connection Na-
sariah brought up the previous affair that he had had and how he had promised
never to do anything like that again, after which she forgave him. Both the wife
and the other woman said, “Hey, where are people who have never done any-
thing wrong? We forgave him."

Note also that in this case, as in many others considered here and in the
previous chapter, the kadi does not spend much time or energy trying to work
out the i i ies and ictions in the testimonies, trying to establish
“fact” and “truth.” Although the same is true of the counselor, she provides far
more advice on strategy and how to cope with difficult situations and is ulti-
mately far more supportive and helpful in an informational sense. She does not
resort to intimidation or browbeating. This in contrast to the kadi, who, as in
this proceeding, resorts to such tactics, especially if he feels that his authority or
Judgment is being questioned—as when Nasariah made the unequivocal claim
that it would be unjust if she was not granted a divorce.

Recall, finally. that the wife threatened to bring legal action against her hus-
band on the uncontested grounds of his adultery and that this did not become a
legally salient issue, though the husband’s prerogatives in marriage and divorce
clearly did as when the kadi, in a rather uncharacteristic comment, said quite
clearly and without any qualifying caveats that in contested matters the courts
uphold the husband.
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This latter hearing, like all of the others discussed thus far in this chapter, was
initiated by a woman and was chosen for discussion in this section of the chap-
ter because the focus here is on women's strategies and experiences. In the final
case I consider in this section of the chapter, the hearing was initiated by the
husband but shaped in significant ways by the wife's successful manipulation of
her husband's apparent ignorance of the law.

Case 21: The Husband Who Wants to Divorce His Wife (They Call Each
Other Animals, Etc.). This hearing, which was held in the counsclor’s office,
involved a man who appeared to be in his fifties and his wife, who may have
been in her forties. The husband approached the kadi's office because he
wanted to divorce the wife. The wife will consent to a divorce on two condi-
tions: that she be given nafkah edah and that her husband return the money she
had saved for the pilgrimage to Mecca that she insisted he took from her. She
went on to complain that her husband is irresponsible and is like an animal
(haiwan). which, thus baldly stated, is an extremely offensive accusation in any
xmexl of Malay society. To add insult to injury, in the course of the hearing

¢ made repeated reference to her husband's being haiwan, forgetting he was a
human being, etc. The husband responded in kind: she was like an animal, not
him.

The husband maintained that he should not pay any nafkah edah because his
wife does not merit it. She does not assume respor
fact, he cooks and does other work around the house; she is delinquent in this
regard. The wife replied that she cannot do all of this because she works at
night and does not have time.

The counselor made clear that nafkah edah is obligatory (though she did not
add that especially in this particular court, a wife who initiates divorce effec-
tively forefeits her claims to such money) as is the back support the husband
owes. The husband was not persuaded by the counselor’s remarks and contin-
ued to insist that he did not touch the money earmarked for the pilgrimage or
haj (the “tabung haji money"”). The wife responded that the husband took the
money from her [to build a house?] and has to return it. But unfortunately for
the wife, there is no proof or evidence (bukti) of the husband’s having ab-
sconded with the money, so, as the counselor repeatedly underscored, “This is
between [your| husband and God.” The husband’s response to this was to say to
the wife: **You can take me to court on this if you want,” referring (I assume) to
the secular Magistrate's court.

The back support the husband owes extends over a period of some cighteen
months. After the husband reiterated that he could not pay it all, the counselor
told him he could pay in installments and that it was not her job to make things
difficult for him. She then asked the husband for documents relating to his
pension, which he produced, insisting that he does not work and has only the
pension 1o depend on. At about this time the counselor asked about the harta
sepencarian, if any, that the couple had, the answer to which was: *“There isn't
any.” The counselor then indicated that the kadi would make the final decision
about the monthly payments, and the matter was referred to him.
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After the husband left the room, the counselor asked the wife if she was “less

than satisfied" with the way things had worked out. The wife replied that she

| was not very pleased and went on to talk about the husband's shortcomings.

1 Later in the morning | observed the husband giving a statement to Araffin;

shortly thereafter he went ahead and divorced his wife by pronouncing one
talak in the presence of the kadi.

Comment: Among the reasons this case is of interest is that it illustrates, first,
a lack of familiarity with the relevant laws pertaining to marriage and divorce
on the part of husband and wife alike and second, a woman’s successful manip-
ulation of her husband’s relative ignorance of the law to achieve (some of) her
own objectives. As regards the latter issue, note that the wife plays on her
husband's apparent ignorance of the fact that her consent is not necessary 1o his
obtaining a divorce from her and that she forces him to appear before the court
both for the purpose of di ing and h Iving financial
issues and (it seems) to humiliate him in public and otherwise “get even.”
Having said that she plays on her husband's ignorance of the law, it also ap-
pears that she is lacking in knowledge in this area (on the issue of consent) or is
at least successful in bluffing him as to his options. On the other hand, she
appears not to know that she is entitled to nafkah edah in this court so long as
she is without fault and the husband initiates the divorce, just as she seems
unaware that mere verbal assertions concerning her beliefs (as opposed to facts)
that her husband took her tabung haji money are insufficient as evidence ina
court of law.

The wife’s heaping of verbal abuse on the husband (calling him an animal
and 50 on) is a noteworthy feature of this hearing in that most proceedings do
not involve such explicit and demeaning insults. So, 100, is the husband's re-
sponding in kind and his raising the issue of his wife’s not assuming respon-
sibility for cooking and other work around the house as a way of claiming that
she does not merit any nafkah edah since she has not lived up to the reciprocal
arrangements entailed in the contract of marriage. Another theme to consider
here is the husband’s sidestepping the issue of whether or not he should or will
pay back support, with the simple and straightforward remark, “I can’t” In a
great many cases, strategies of the latter sort are effective because there is no
way for the kadi's office to obtain precise infc ion about men's (esp
tural men's) incomes. In this instance, however, there is a fixed pension about
which the kadi can inquire, and he can arrange for it to be gamished.

As for the wife's tabung haji money, the counselor explained to me that such
funds are not regarded by the court as harta sepencarian because a wife's
money (in the form of income/wages, bank savings, and the like) is considered
10 be hers alone, regardless of its origin, even if the money in her savings
account was given to her by her husband. Furthermore, although the wife may
do so, she need not share her wages or income from tapping rubber or other
sources with her husband,

The situation is quite different in the case of a husband's money (in the form
of inc()mclwug:s. bank accounts, etc.). All such noney is considered harta
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sepencarian and thus subject to more or less equal division at the termination of
marriage for the simple reason that “it is the husband's duty to support_his

wife.” The relatively recent codificati of legal distincti between “wife's
money/property” and “husband’s property” and of their respective fates
in consequence of the dissolution of marriage are exceedingly important both in
the Malaysian context and in Ind ia and various other parts of the Islamic

world (see Peletz 1988b; Horowitz 1994). The more encompassing dynamics at
issue involve increasingly widespread legal and more general cultural recogni-
tion of women’s rights both to maintain property and to work for cash remu-
neration outside the home unencumbered by male claims. Involved as well,
though this is a less recent development, are “liberal” innovations in Islamic
traditions bearing on conjugal property or. put differently, a rephrasing in Is-
lamic idioms of longstanding Malay (adar) traditions that fayor equality in the
division of conjugal earnings and happen to accord nicely with common-law
practice relevant to non-Malays in Malaysia (and beyond).

ommentary on Women's Strategies and Experiences

The nine cases I have discussed thus far in this chapter have focused on
women's strategies and experiences in Rembau's Islamic court, particularly as
plaintiffs. Eight of the nine cases were initiated by women. (In case 19, a
woman forced her husband’s hand by engaging in behavior that had the desired
effect of eliciting her husband’s divorce through repudiation. I thus “credited”
her with initiating the discourse that resulted in her obtaining a divorce.) In case
21. a woman did not so much initiate the legal discourse as play a central role
in shaping it by manipulating her husband's ignorance of the relevant laws
concerning consent and the like. The more general point is that in Rembau,
elsewhere in Negeri Sembilan, in other areas of Malaysia such as Kedah, Se-
langor. and Kuala Lumpur, and in various other parts of the Muslim world, such
as Kenya (Hirsch 1998), the vast majority of the cases that come before the
Islamic courts are initiated by women. Equally important is that even when
women do not actually initiate or effectively generate the proceedings, they
often play a central role in shaping key features of the discourse(s) at the heart
of the hearings.

The factors that motivate women to turn to the courts to help them manage or
resolve marital disputes clearly vary, as do the specific grievances and goals
highlighted in the narratives they articulate in the presence of the kadi, the
counselor, and other members of the staff (Araffin, for example). As indicated
by the data summarized in table 1. which pertains to the district of Rembau and
is organized in terms of the theme(s) most strongly emphasized in the narratives
of the litigants involved in the proceedings I observed, the most commonly

i objectives include obtaini g current and/or back maintenance (naf-
kah) and/or one or another type of divorce. What the summary tabulation of
data presented in the table does not illustrate is that many of these cases are
also motivated by concerns to resolve ambiguity—as is particularly apparent
from the contours of the narratives in question. The ambiguity at issue typically
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relates to: whether or not a husband or ex-husband is still alive; whether or not
a husband or ex-husband is in jail; and/or whether or not the relationship be-
tween a woman and the man she married still has the legally binding status of
marriage. This is to say, among other things, that women’s understandable con-
cerns L0 resolve such ambiguities are much more pronounced than is suggested
by the figures given in the table for cases categorized under the heading, “Clari-
fication of Relationship/Marital Status."

The patterns described for Rembau are in many respects similar to what one
finds elsewhere in Malaysia. This is clear from a comparison of the material
summarized in table | with the data summarized in table 2 and table 3, which
were gathered at the District Religious Offices in Kempas, Selangor, and Kota
Jati, Kedah, respectively. The findings presented in the latter two tables derive
from the study conducted by Sharifah Zaleha Syed Hassan and Sven Cederroth
(1997). The authors of the study categorized their data based on information
presented in the official complaint forms (borang aduan) they examined, which
were prepared by clerks, mediators, and other officials, who grouped and distin-
guished cases based on their understandings of the most salient legal issue(s) at
the heart of each dispute. The authors underscore that there is much overlap in
their categories, as is also true of those I employ. 1 might point out as well that
the categories they use differ from those 1 utilize, partly in being more nu-
merous and specific. That said, the commonalities in our data are pronounced
and clearly outweigh the differences with regard to tabular presentation and
other, more substantive themes. The most striking of the similarities is the over-
whelming preponderance in all three venues of female plaintiffs as a percent of
total plaintiffs, the relevant figures being 66.7 percent for Rembau, 79.3 percent
for Kempas, and 92.2 percent for Kota Jati.

It remains to add that at the time of the Selangor and Kedah study (the
carly 1990s), many of the cases that had previously been handled by the
district-level kadi's office (now known as the District Religious Office) came
under the jurisdiction of the newly designated Syariah Court and that the

p of female plaintiffs in the latter venues is as striking as what
one finds in the other venues noted earlier (see tables 4 and 5). The authors of
the study do not provide a gendered breakdown of plaintiffs in the Syariah
Courts, but it is clear from the types of cases they handle—the vast majority
of which are classified under the headings of raklik divorce, fusakh divorce,
wife mai and child mai that the overwhelming majority of
the plaintiffs are female,

Wha is not readily apparent from any of the tables presented here but is
strikingly evident from the proceedings summarized in the foregoing pages and
from other relevant studies (including Azizah Kassim [1984]; Sharifah Zaleha
Syed Hassan [1989); Sharifah Zaleha Syed Hassan and Sven Cederroth [1997];
Horowitz (1994]; and Mohammad Hashim Kamali [2000]) is that women are
buffeted about by the courts in ways that men are not. Such are among the
gendered differences and similarities in court use and experience that we shall
address in more detail later on. In the meantime, let us tum to men's strategis
and experiences in the courts.
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TasLE |
Types and Number of Cases Handled by the District Kadi's Office in Rembau, Negeri
Sembilan, by Gender of Plaintiff, 1987 and 1988

Number of Cases
as Percentage of
Female Plaintiffs Number of Cases Female Total
Mediated discussion = -
Broken engagement 1 451
Current and/or back maintenance F 31.82
Clarification of relationship/marital status 3 13.64
Divorce/Monogamous union 5 273
Divorce/Polygynous union = =
Fasakh divorce 3 13.64
Tebus Talak divorce 1 4.51
Registration of divorce = -
Reconciliation - =
Matters related 10 conversion 2 9.09
tal 22 99.94
Number of Cases
as Percentage of
Male Plaintiffs Number of Cases Male Total
Mediated discussion 2 18.18
Broken engagement = -
Current and/or back maintenance - -
Clarification of relationship/marital status 1 9.09
Divoree/Monogamous union 4 36.36
Divorce/Polygynous union 3 2727
Fasakh divorce - -
Tebus Talak divorce - -
Registration of divorce 1 9.09
Reconciliation - -
Matters related to conversion - -
Total 11 99.99

Female Plaintiffs as percentage of total plaintiffs: 66.7% (22/33),

Male Plaintiffs as percentage of total plaintiffs:  33.3% (11/33).

Notes: “Includes anly cascs involving proceedings that 1 or my rescarch assistant observed; ex-
cludes three cases discussed in text (cases 25, 30, 31) in which it is not clear which party 1o the
marriage initiated the proceedings.

"Four of these cases also involve other financial claims: onc of them also involves custody issues.

“Two of these cases also involve claims for current and/or back maintenance; one of them also
involves other financial claims.

“Two of these cases also involve claims for current and/or buck maintenance; one of them in-
volves maintenance and other financial claims
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TABLE 2

Types and Number of Cases Handled by the District Religious Office in Kempas,
Selangor, by Gender of Plaintiff, 1990 and 1991

Number of Cases
as Percentage of
Female Plaintiffs Number of Cases Female Total
Maintenance 96 28.83
Negligence 25 7.51
Estrangement 45 1351
Illicit affair(s) 8 240
Desertion 56 16.82
Assault 8 240
Child abuse 4 1.20
Divorce 27 8.11
Polygyny 20 6.01
Endorsement of Talak 33 991
Disregard of court order 6 1.80
Consent for marriage of offspring 5 1.50
Total 333 100
Number of Cases
as Percentage of
Male Plaintiffs Number of Cases Male Total
Maintenance - =
Negligence' 26 29.89
Estrangement 9 10.34
Iicit affair(s) 5 575
Desertion 2 2529
Assault 2 230
Child abuse 6 6.90
Divorce = -
Polygyny 12 13.80

Endorsement of Talak - =
Disregard of court order - -
Consent for marriage of offspring 5 575
Total 87 100.02

Female plaintiffs as percentage of total plaintiffs: 79.29% (333/420),

Male plaintiffs as percentage of total plaintiffs:  20.71% (87/420),

Note: “Eleven of the cases included here were classificd by court ofticials in Kempas a5 cases
ivolving men's claims that, among other things, their wives neglected or failed to provide them
their “conjugal rights” (nafkah batin). Partly because nafkah batin is a type of naffah (maintenance
f support). these cases appear under the general heading of “Maintenance (nafkahy” in the original
table on which this table is based. even though the men lodged no claims for the material support
(nafkah zahir) that iy usually referred t0 by the shortand nafkah. 1 am indebicd o Sharifah Zaleha
Syed Hassan (personal communication, February 22, 2001) for clarifying these matters and for
underscoring that in light of their overall “content.” the eleven cases al issue could have just as
easily—and probably should have—been grouped together by court officials under the heading
“Negligence.”

Source: Sharifah Zaleha Syed Hassan and Cederroth (1997: 62),
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TABLE 3

CHAPTER THUREE

Types and Number of Cases Handled by the District Religious Office in Kota Jati,

Kedah, by Gender of Plaintiff, 1990 and 1991

Number of Cases
as Percentage of

Female Plaintiffs Number of Cases Female Total
Maintenance 97 2293
Negligence 56 13.24
Estrangement e 17.02
Illicit affair(s) 15 355
Desertion 46 10.87
Assault 20 4.73
Child abuse 3 071
Divorce 30 7.09
Polygyny 29 6.86
Endorsement of Talak 37 875
Disregard of court order 4 0.95

sent for marriage of offspring 14 331
Total 423 100.01

Number of Cases
as Percentage of

Male Plaintiffs Number of Cases Male Total
Maintenance = =
Negligence Kl 8.33
Estrangement 6 16.67
Illicit affair(s) 4 11
Desertion 17 47.22
Assault 0 -
Child abuse 2 5.56
Divorce - -
Polygyny 2 556
Endorsement of Talak - -
Disregard of court order 2 5.56
Consent for marriage of offspring - -
Total 36 100.01

Female plaintiffs as percentage of total plaintiffs; 92.16% (423/459),

Male plaintiffs as percentage of total plaintiffs:

7.84% (36/459).

Source: Sharifah Zalcha Syed Hassan and Cederroth (1997: 63).
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TasLE 4
Types and Number of Cases Handled by the Syariah Court of Kempas, Selangor, 1990
and 1991

Number of Cases
as Percentage of
Types of Cases Number of Cases Total

Validity of marriage 12 9.09
Marriage guardian -~ =
Taklik divorce 63 41.73
Fasakh divorce 2 152
Khuluk [Tebus Talak] divorce 3 227
Wife maintenance 16 1212
Child maintenance 26 19.70
Custody of children 5 379
Shared property 5 3.79
Total 132 100.01

Source: Sharifuh Zalcha Syed Hassan and Cederroth (1997: 74),

TABLE §
Types and Number of Cases Handled by the Syariah Court of Kota Jati, Kedah, 1990
and 1991

Number of Cases

as Percentage of
Types of Cases Number of Cases Total
Validity of marriage 14 9.27
Marriage guardian 3 1.9
Taklik divorce 68 45.03
Fasakh divorce 5 331
Khuluk [Tebus Talak] divorce 2 132
Wife maintenance 31 2053
Child maintenance 18 11.92
Custody of children 5 331
Shared property s 331
Total 151 99.99

Source: Sharifah Zaleha Syed Hassan and Cederroth (1997: 75),



160 CHAPTER THREE

MEN'S STRATEGIES AND EXPERIENCES

The cases discussed in the previous section highlight the experiences and strate-
gies of female litigants, especially as plaintiffs, though they also shed important
light on the experiences and strategies of male litigants, particularly as defen-
dants. The cases outlined in this section round out the picture by providing
material that focuses more heavily (though not exclusively) on men as plain-
tiffs—and women as defendants. The more general objective of this section is
to present data conducive 10 a focused discussion not only of similarities and
differences in the legal experiences and strategies of women and men, but also
of itional di and gies of resi

Case 22: The Elderly Security Guard Who Wants News from His Wife. This
hearing occurred in the counselor’s chambers and involved Othman bin L., a
seventy-six-year-old man who married Saodah bte. Y, some forty-five years ago
and works as a security guard in Singapore. Saodah | in Rembau, but Oth-
n#in retums home regularly (and presumably provides support). Othman peti-
tioned the kadi's office to have Saodah called in so that they would be able to
discuss their problems. He appeared on the specified date, but Saodah did not.
The reason, according to the counselor, is that Saodah knows the kadi and
would be embarrassed to have to interact with him.

Saodah told Othman to inform the kadi's office that they have settled their
differences. But Othman is not satisfied with this arrangement or with his wife's
behavior in general. In fact, he is very irritated with the way things have gone.
which is why he petitioned the kadi’s office. He “wants to know,” “wants to
hear from the wife herself . . . why she won't receive™ him, “why she wouldn't
treat or serve [him] on his recent trip home from Singapore.” He comes home
regularly (four times a month) and obviously considers himself a good husband.
“Does Saodah have another man?" “Doesn’t she like me anymore, or what?”
This is what he wants to know and why he wants Saodah to file a report at the
kadi’s office.

Comment: After the hearing was over, the counselor explained to me that she
intended to call Saodah in and obtain a statement from her. She would then
send the statement to Othman in Singapore. Whether this will appease Othman
is uncertain. What is clear is that it is highly unusual for men to use the court to
ascertain the status of their marriages. This is, in fact, the only case of this sort
that I observed, though there are two other, somewhat similar cases (cases 2
and 3) that involve men who sought to have their wives called in so that they
could work out their differences. In all three cases the men are quite old and
appear to have relatively little clout with their wives, as evidenced by the fact
that they must tum to the courts to initiate or sustain the kind of dialogue with
them that they assume will eventuate in changes in their wives' behavior. Most
men have enough standing with their wives to initiate such dialogue without the
help of third parties,
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Cases of this sort (aimed at obtaining clarification of marital status) involving
female plaintiffs, on the other hand, are relatively common (see, for example,
cases 15, 16, and 17). There are two reasons for this commonality and the
gendered skewing thus entailed. First, as we have seen, at the time of my
fieldwork in the courts it was still altogether legally acceptable for men to
unilaterally divorce their wives on any grounds, anywhere they chose, whether
or not their wives were present, and women, who have never had any compara-
ble rights or prerogatives, were in if such unil declara-
tions of divorce had bccn effected. The Islamic Family Law Enactments of
1983-91 were meant to ameliorate this situation by making it an offense, pun-
ishable by a fine up to M$1,000 or imprisonment up to six months, for a man to
pronounce the talak outside the courthouse (without the permission of the
court). But the enactments have been l:ugcly mcfrccnve panly because the
formal ibition and of icial talak
does not necessarily invalidate lhe pronunciation of talak or the divorce.
Amendments passed in Kuala Lumpur and various states in 1994 at the urging
of Muslim clerics and others opposed to key provisions of the 1983-91 laws
further diluted the reformist intent of the enactments. Thus a 1996 survey con-
ducted by the Women's Crisis Center in the state of Penang “found that the
number of men who pronounced the falak outside the court and in contraven-
tion of the law is more than three times (the number of] those who applied for
divorce through the court” (Mohammad Hashim Kamali 2000: 86-89; em-
phasis added). The more general problems were highlighted in a joint mem-
orandum submitted to the federal government in 1997 by the National Council
for Women’s Organizations, the Association of Women Lawyers, and Sisters in
Islam: “[Flew other provisions in law are violated with such impunity and regu-
larity as the divorce provisions under the Islamic Family Law statutes™; put
differently, “We are back where we started” (cited in ibid.; emphasis added).

A second reason for (hc commonality at issue is that there is a centuries-old
tradition of out-mi lving males, g y referred to as
but no such tradition involving females (though this is beginning to change,
especially with the establishment of Free Trade Zones and, more recently, the
Multi-Media Super Corridor and the predominance there of high-tech industries
secking female labor for work in assembly lines)—and this can entail male
absences of many weeks or months at a stretch. Such absences may involve
men fulfilling the role of husband/father in an exemplary fashion. On the other
hand, such absences may result in the complete abandonment of the role and,
by definition, the abandonment of a wife and any children a couple may have.
This prol’uund amblguny as to the meaning of husbands' absences, coupled
with i ibution of legal prerogati cnabhng ivi to effect
termination of marriage through uni ion, are largely bl
for women not always knowing their marital status and being forced to tum to
the courts for clarification of this all-important issue.

If we tum to the second most common reason that men appear before the
(Rembau) court as plaintiffs, we see that these are cases that involve men who
seek to divorce women they have taken as their second wives after they




162 CHAPTER THREE

have gotten caught in I} I3 involving “illicit

(khalwar), or after they have been found guilty of adultery or rape (zina or
rogol). In such cases, the kadi is more likely than not to discourage divorce as
forcefully as possible (as we saw in cases 4 and 5). The following case is
unusual in that the kadi is relatively supportive of the husband who petitions the
court to divorce his second wife, This is, uspect, because he approached the
court in a very straightforward manner. with the complaint that he simply could
not support her. The narrative is, in any event, instructive,

Case 23: The Husband Who Seeks to Divorce His Second Wife Because He
Can't Support Her. Present at this hearing were the husband, Shaharuddin K.,
who is twenty-six years old. and his second wife, Zainab bte. A., also in her
twenties. They were married about a year ago and have one child.

Kadi: Where do you live?

Husband: Palong 8. Jempul.

Kadi: What's there, oil palm or rubber?

band: Rubber.

Kadi: At Jempol how many children do you have with your first wife?

[The husband's answer is unclear.]

Kadi: So now what? Where is there a wife who doesn’t want her husband? 1f
her husband doesn't return for a long time, certainly the wife will be
concerned or anxious.

Husband: [ live there. but it's really difficult. I can't afford two wives,

Kadi: So what can be done?

Husband: I'm forced to drop one ralak. 1f/when [she has good] fortune, she’ll
get a new one.

Wife: It's not easy for me to get a new one. . . .

Kadi: This case has been going on for a long time. We have to resolve it now.
Where is your marriage certificate?

Husband: It’s lost.

Wife: He's not honest [or trustworthy]. He doesn’t even know when his own
child was born.

Kadi: It's not that he’s not honest: he just can't take all the responsibility.

Husband: I work with FELDA people.” The money/capital [modal] is other
people’s.

Kadi: So what about the nafkah?

Husband: I can't pay it all at once.

Kadi: First you pay the nafkah edah. How much do you want (o pay
monthly?

Husband: I can pay M$50 for nafkah edah.

Kadi: How is that gonna be enough if it's M$50 for three months and ten
days? How much do you get a month?

Husband: I can pay M$75.

Kadi [to wife): Can you do this, or not?

Wife: It's up to him. But M$75 for three months really isn't reasonable.
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Husband: If she wants M$100, I can pay in installments each month.

Kadi: Okay: now let's talk about nafkah anak.

Husband: Can I raise the child or not?

Kadi: That's up to the chief kadi. At present you can't. When the child is
seven, then you can petition. Nafkah for the child, how much are you
gonna give?

Husband: The rubber [trees] can’t be tapped yet. For two more years I [have
to rely on] money from assistance. If M$30 a month, 1 can do that.

Kadi: You are going to give M$30 a month until she is married.

Wife: If it's M$30, how is that gonna be enough for food and clothes?
Moreover, when the child gets bigger, MS30 won't be enough.

Husband: Give me the child: I'll raise her.

Kadi: Our requests follow what's possible. When the child is bigger, that's
another story. [To wife:] If he can’t afford it, how can we petition?

Wife: He trades at FELDA. He opened a coffee shop.

Kadi: Don’t worry. Our side will investigate.

Wife: He's trying to run from his responsibilities.

Husband: Is it obligatory that I support this child, because she was bom a
month after we got married?

Wife: He wants to upset me.

Kadi: Whose child is it?

Husband: We had relations before marriage, but she also had lots of “friends.”
If she wants to claim, then it's fair/appropriate enough.

Kadi: We don’t want you to be rindas [oppressed, dominated, ruled unjustly or
cruelly], Shaharuddin. How much are your installments going to be from
the time the child is born until now?

Husband: How much is appropriate for me to pay, Tuan?

Kadi: The child is eleven months old. If M$30 a month, then you've got to
pay M$330. That's if you are able to. Make the payments through this
office.

Husband: If M$30 a month, then I can’t.

Kadi: 1t’s up 1o you. The sum you need to pay is MS100 nafkah edah, M$330
nafkah anak for the eleven months, and M$30 nafkah anak for this month,
i.e.. M$460. You can pay however much you can afford each month, but
you must clear the entire sum, regardless of how long it's outstanding. Now
read this divorce certificate. But not [with] two or three [ralak).

[The husband reads/recites the divoree formula with one ralak.)

Kadi: How much are you gonna pay today?

Husband: MS$50 for nafkah edah,

Kadi: That means there is another M$50, plus M$330, plus M$30, that's
M$410. . .,

Comment: As noted earlier, this case is unusual in relation to others involy-
ing men seeking to sever ties with women they were forced 1o take as their
second wives due to sexual transgressions in that the kadi iv relatively support-
ive of the hushand and places no obstacles in the way of his pursuing a divorce,
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This may be because the husband approached the court in a seemingly sincere
way, claiming that financial hardship prevented him from supporting the second
wife, thus effectively ack ledging the financial ibilities that husb:
have toward their wives. Indeed, I suspect that it was largely for this reason that
the kadi did not lecture him on his responsibilities as a husband or father and
made na reference to other people being upset if he (the kadi) allowed a divorce
(as he did in case 5). The kadi also appeared to accept the husband’s account of
his financial and other difficulties and did so in an unqualified fashion, even
teaming up with him in response to challenges from the wife concerning his
being irresponsible and not even knowing when his child was born. This de-
spite the fact that the husband as much as admitted that he had been delinquent
in supporting their child since the day of its birth nearly a year earlier, and was,
like the wife, guilty of criminal sexual misconduct prior to (indeed, necessitat-
ing) marriage.

The husband’s narrative strategy is one that we see in many earlier cases and
will encounter in many others below: “I don't have the means to support my
wife and child; T only do village work.” But then, “Do I really need to support

'm? Is this obligatory, in light of the fact that the child was conceived out of
wedlock [and might not even be mine]?” Also, although less common, “I will
raise the child,” followed by, “Can I do tha As also in the next case, the
husband's experiences in the courthouse appear to be relatively painless.

Case 24: Rosli Registering a Divorce. The husband, Rosli L., is about thirty-
two years old; his wife, Sharifah J., is about twenty-eight.

Kadi: When did you write this letter seeking a divorce?

Husband: [About five and a half weeks ago], at home in Melaka,

Kadi: At the time you wrote it, did you either say it or state it in your heart?

Husband: In my heart I vowed that I was going to [wanted to] divorce my
wife.

Kadi: Is this really true?

Husband: Yeah.

Kadi: Okay, that is the date of the pronouncement of the divorce [the talak]
and the beginning of edah too.

Kadi: Fill out this divorce form.

Kadi [to wife]: Do you accept this? Gonna make a petition?

Wife: Yeah, I accept it.

Kadi: Do you have children or not?

Wife: No.

Kadi: Nafkah edah, what about it? [To the husband:] How much are you
going to give? What is your monthly wage?

Husband: My wage is M$990 a month.

Kadi: How much does he usually give you each month?

Wife: M$100.

Kadi: Nafkah edah for three months and ten days. If M$100 a month, then
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MS330 for the edah. Muta'ah, how much are you going to give? You've
been married a year. It's up to the husband.

Husband: 1 am going to give M$1,000.

Kadi: When are you going to pay it?

Husband: In two or three days.

Kadi: You better think this through carefully. It’s not easy to come up with
M$1,000.

Husband: Yeah, I am going to give her M$1,000,

Kadi: Nafkah edah, when are you going to pay that?

Husband: Within the week.

Kadi: When are you coming back to this office?

Husband: Thursday.

|The kadi gives the husband the divorce certificate, which he reads with one
talak.]

Comment: As this case indicates, men's strategies and experiences effecting
divorce are often quite straightforward and seemingly painless insofar as they
are relatively unencumbered by formally codified legal constraints, by the iner-
tia and freq b, ine logic of by ies, and by moral and/
or threats of supernatural sanctions mobilized by the kadi in the name of propri-
ety, “family values,” and/or Islam. This is especially so if a wife does not
contest any of the key particulars of a husband’s narrative and if there are no
children. Note, for instance, that in the unfolding of the narrative, the first
legally salient issue is whether or not, in composing his letter, the husband
effectively divorced his wife and that virtually all other issues taken up by the
kadi were phrased as relatively polite, emotionally neutral, and more or less
purely informational questions addressed to the husband in such a way as to
suggest that everything was at his prerogative (for example, How much nafakh
edah are you going to give your wife? How much muta’ah are you going to
give her? When are you going to pay it?—followed by comments to the effect,
Are you sure you want to pay it so quickly?). The kadi also treated the muta ‘ah
as a purely voluntary “gift” from husband to wife when, in fact, it is obligatory
in Islamic law if the wife is divorced without fault (Ahmad Ibrahim [1965]
1975: 223-24; sce also Mohammad Hashim Kamali 2000: 92-93, 226). The
more general point is that it was not until I had almost completed my fieldwork
in the courts that the kadi ever mentioned muta‘ah as one of the forms of
payment to which a Malay or other Muslim woman in Malaysia may be entitled
upon divorce.’ What's more, the kadi never asked the husband if he was abso-
lutely sure that he wanted to divorce the wife or what, if anything, “was wrong
with her” (or their marriage).

The husband's smooth sailing in this case is by no means uncommon, and of
course the asymmetrical legal prerogatives that he enjoys vis-a-vis his wife are
extended to all men in their roles as husbands. Women’s experiences in the
courts, in contrast, could hardly be described as smooth sailing. All of this was
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meant to be changed by the Islamic Family Law Enactments of 1983-91, but
developments since that time, including, not least, the dilution of these enact-
ments through amendments passed in 1994, indicate that as Horowitz has put it,'
the izing thrust of the en: may be so di with respect to
preexisting practice that they are perhaps most commonly honored in the breach
(see also Mohammad Hashim Kamali 2000: chaps. 4 and 5).

Case 25: The Couple Who Claimed That the Husband's Talak Was Not Valid
Because He Was Crazy When He Pronounced It. Present were the husband and
wife, and the counselor. The basics were these: The couple had been married
for about seventeen years, and the husband had pronounced a ralak four months
carlier. About a month ago, he was called to appear before the kadi’s office (or
simply appeared) perhaps for purposes of reconciliation. (This was not clear.)
More than one hundred days had passed and he had not renounced the ralak he
had pronounced. The divorce was thus in effect. He and his wife appeared now
to make a case (or at least the husband’s argument was) that he was “crazy” or
“.sanc" (gila) when he pronounced the ralak and that it should therefore be
invalidated.

Throughout the very brief hearing the husband kept saying that he was gila at
the time he recited the ralak. The counselor’s file was full of letters from doc-
tors and employers (and apparently copies of prescriptions) indicating that he
had indeed been ill for some time. The catch, though. was that there was no
clear indication that he was gila at the time he pronounced the talak. The
counselor. acting on behalf of the kadi. said that the talak was valid, as was the
divorce.

Did they now want to get remarried? There seemed to be no interest in this,
and there wasn't much emotion displayed at any point in the hearing. though
both parties seemed embarrassed and nervous about the whole thing. The wife
in particular was wringing her hands, and the husband said a few times that it
was hard to talk about some of the issues the counselor raised with him. Most
of the discussion, and certainly the most animated part of the hearings, con-
cerned the settlement, for example, how much nafkah should be set aside for
the two children (the decision was M$60). Unfortunately I did not catch all of
the discussion concerning the amount of the nafkah edah. but I believe it was
MS100.

Comment: This is one of the relatively rare instances in which a man appears
before the court as part of an effort on his part to sort out potential ambiguities
with respect to his marital status. We have seen that women, in contrast, rou-
tinely turmn to the courts in efforts to resolve ambiguities in their marital status
and, more specifically, to find out if the reason they have not heard from their
husbands or received money from them is because they have been divorced.
Such cases are quite different from the one considered here, for in this instance
the husband knows full well that he repudiated his wife (whereas women seck-
ing clarification often do no know whether a repudiation has occurred), and he
is not financially dependent on his partner in the marriage. The Jegally salient
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issue here was simply whether the husband's being sick around the time of the
pronouncement (which was never revoked) invalidated it. It did not, which is to
say that it was legally binding. In the next case, (0o, we see some of the ways
in which the arguably shortsighted utterances of men bring into being states of
affairs that cannot necessarily be undone.

Case 26: The Man Who Divorced His Pregnant Wife. Present were the kadi,
Araffin, and husband and wife, who were married during the previous year.
Both seemed 1o be in their twenties; at least one of them is from Istana Raja.

The beginning of the session suggests that at least from the kadi's point of
view. it was the wife who initiated the hearing, for the kadi's initial comments
take the form of ions to the wife ing the cil and word-
ing of the divorce that her husband has pronounced, which she proceeds to
relate. Her remarks include statements to the effect that a fair number of people
heard her husband's pronouncement. The kadi then asked the husband if he
agreed with or accepted her rendition of the events. He did.

Kadi: Any children?

Husband: No.

Araffin: But pregnant, right?

Husband or Wife: Ya.

Wife: A month and a half.

Kadi: Then the edah is ten months. . . . It is forbidden [haram] to divorce
your wife while she is pregnant, but it is valid [sah); and you've already
done it. If it is already done, we try to advise, counsel. Nafkah [for the
wife] through the delivery. [To husband:] What's your work?

[The husband's response is inaudible.]

Kadi: Wages?

Husband: MS$400 clean [after deductions].

Kadi: Nafkah edah?

Husband: M$50.

[The kadi says something about this being quite low, followed by, “Do you
smoke?"]

Husband: Ya,

Kadi: How much a day . . . do you spend on cigarettes?

[With the kadi's help the husband calculates that he spends M$60 monthly on
cigarettes.]

Kadi: 1 feel that M$50 a month [for nafkah] isn't enough.

Wife: Hey, that's okay. . . .

Kadi: Hey, shhh. Wait first; we'll come back to what you have to say. [Then,
to husband:] You can't marry within this period [referring to the edal
period, which extends until shortly after the birth of the child]. But you can
reconcile during this period, at any time.

[These remarks are followed by mumblings from the husband, wife, or both,
to the effect that they do not seek to get back together.]
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Kadi (10 Araffin]: So, what shall we do, Araffin?

Araffin: Add some.

Kadi: M$30 for the wife, M$50 for the child. . . . [To wife:] We'll discuss the
nafkah anak in greater detail later, when the child is born.

The husband protests the payments. The kadi, in response to something the wife
says (which was inaudible to me). refers to the custody of the child, indicating
that he will deal with the custody issue after the child is born.

The kadi states that the MS100 will be garnished from the husband's wages.
The wife responds by claiming that the husband also has an “outside al-
Jowance™ and that his total monthly compensation may be closer to M$1,000.
The husband denies this, at which point the kadi brings up the issue of mura'ah,
asks the husband how much he is going to give, and goes on to explain what
this payment is, using the expression sagu hati (money given as reparation or
consolation). indicating also that it is not obligatory. The husband responds
after thinking for a moment: “None.”

The kadi proceeds to the issue of harta sepencarian and begins going
‘mugh a list of likely possibilities: House? Land? Car? Motorcycle? Other
things? The husband replies “no™ to each. The kadi then asks if there are shares
(in stock). The husband answers “no,” adding something about such being for-
bidden (haram)

Kadi [in response to someone having brought up the issue of houschold
furnishings]: Furniture, that’s different; that belongs to the wife.

[The husband protests that he owned or purchased the furniture before they
got married.]

Kadi: 1f there is no agreement on this. it will go to the chief kadi.

Araffin [to kadi]: Decide it all now. including the nafkah anak, then they
won’t have 10 be called again and come back.

Wife: What's important is the nafkah edah and the nafkah anak. The rest
doesn’t matter.

Kadi: If the child 1s 2 girl, then the nafkah anak is until she gets married; if it
is a boy, it’s until be begins working.

The conversation shifts to how soon the wife will be getting the money that
will be cut from the husband’s wages. It seems that it will take a while (six to
ten weeks) for the order 10 go into effect. The husband indicates that he will
take care of the intervening period and proceeds to produce M$200 for nafkah
edah for the rest of this month and the next. The husband and wife then leave,
after thanking the kadi. As they go out of the main room of the kadi's office,
the large number of relatives who accompanied them to court begin to disperse.

Comment: This case bears some similarity to case 25 in that here, too, we
see the court faced with courses of action initiated by men that have conse-
quences that cannot necessarily be undone or reversed. In this instance, the
husband’s actions (repudiating a pregnant wife) are forbidden by Islam but le-
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gally acceptable, as the kadi made clear at the outset, and the kadi thus tries to
make the best of a bad situation. Legislation pending in Negeri Sembilan and
various other states in Malaysia at the time of this hearing, which has since
been brought into effect, was intended to render cases of this sort (and the one
previously discussed) much less likely, insofar as the legislation forbids men
from divorcing their wives outside of a kadi's office (without the permission of
the court). Men who fail to observe the new strictures are liable to fines and
imprisonment, but obviously much depends on the enforcement of the provi-
sions at issue. Interviews conducted in 1998 and 2001, along with previously
cited surveys and other studies undertaken in the past few years (see Moham-
mad Hashim Kamali 2000: 86-89) indicate that the enforcement of such provi-
i sporadic at best and, as noted carlier, that the formal prohibition of
icial talak does not ily invali the talak or the divorce. Bear
in mind also that the kadi's admonition that failure to settle the case in his
office will lead to his referring it to the chief kadi might be said to work to the
husband’s advantage, at least in the short term. Note in any event the husband’s
strategy of ting that the payments suggested by the kadi are “beyond his
means.” This is an exceedingly common strategy, as indicated by the following
cases, the first three of which involve men as defendants.

Case 27: Woman Seeking Back Nafkah and Resolution of Sepencarian Dis-
pute, Sent Out for Not Having Her Head Covered, This case involved a thirty-
six-year-old man and a twenty-nine-year-old woman who had gotten married
twelve years earlier and had divorced four months ago. The husband remarried
about a month after his divorce; the wife has apparently remarried as well. One
of their four children sat on the husband's lap throughout the hearing.

When they walked into the kadi's chambers, the kadi snapped at the wife,
“Where is your scarf/head covering [kain tudung]?" This relatively abrupt and
harsh “greeting” appeared not to phase the wife, who tumed on her heels and
went out to fetch a scarf, which she then wore casually across the top of her
head but not with all that much attention either to how it appeared or to whether
she had offended the kadi by coming into his chambers without proper attire.

The husband had originally approached the kadi's office for a divorce on the
grounds that his wife talked back and ran away from their home, Then his
mother-in-law interfered, which made things worse as far as he was concerned.
Some of the disagreement between husband and wife had to do with the hus-
band's expectation that his wife help him sell nasi lemak (a rice dish), which
involved a good deal of extra work on her part and also required her to get up
very early in the morning,

The hearing at hand, however, wmed on the fact that the husband had been
delinquent in nafkah payments and owes his former wife about M$400 (which
would indicate that he has not paid anything to date, since he is required to pay
MS100 a month). He is in court, presumably at the wife's request, to explain his
actions and “to get with the program.” The kadi told him to pay “whatever you
can each month,” adding that “if you can’t come up with the whole M$100,



170 CHAPTER THREE

then just pay something.” The husband protested that he “never goes to night
clubs™ and was not in a position to provide M$100 cach month since he does
not have any work right now and therefore has no money.

Most of the rest of the discussion focused on disputed sepencarian property.
At issue is a house that the husband apparently bought from his former father-
in-law for about M$6.000. The father-in-law seems to live there now with his
daughter (and the daughter’s new spouse and children?), and they claim that
they have rights to the house which have not been acknowledged by the hus-
band. The house is considered sepencarian: thus, half of it should go to the
wife and half to the husband, but the husband does not accept this because he
does not get to see his children.

The kadi informed him that these are altogether separate matters, adding that
the value of the contested property exceeds his (M$1,000) jurisdiction and that
since there is still contention on the issue, the case has to be referred to the
chief kadi in Seremban. The husband and the wife each signed a document to
the effect that no decision had been reached on the house.

Comment: This is one of a number of cases I observed in which a woman
was sent out of the kadi's chambers for not being appropriately attired, in the
sense of not having her head properly covered. (I did not encounter any in-
stances in which men were sent out of the kadi's office for being improperly
attired, even though men sometimes appeared at the courthouse in very dirty
clothes and looking extremely unkempt.) Cases such as these, along with those
in which the kadi asks women if they are pregnant, whether they are currently
menstruating, when they had their last period, etc.—to say nothing of the chief
for the edah period—help illustrate that whatever else they are
in either a narrow. technical, or more encompassing legal or cultural
se, the discourses of the court always devote more attention to the bodies,

and ities of women than to those of men. This is
not surprising given the proli ion b | Malaysia of peting dis-
courses bearing on the emotionally laden and highly politicized subject of
women's aurat (body part[s] that should not be seen or exposed according to
Islamic law),” but it is worth emphasizing nonetheless.
Of more immediate concern here is the husband's discursive strategy in this
session. Note that it does not involve refusing to acknowledge his financial,
legal, or moral responsibility toward his (former) wife and their children. There
is no such denial in this session—or in most of the other cases discussed in this
or other chapters. His strategy is, rather, to make the by now familiar claim that
he simply cannot pay the entire (M$400) sum since he has no work and thus
has no money. The husband highlights these facts as well as points about his
character (“I never go to night clubs”) in an attempt to reframe the legally
salient issues at hand and, more specifically, to suggest that it is his alleged
Jjoblessness and resultant poverty, rather than his personal character, vices, or
poor showing as a husband and father, that are the real source of the financial
hardships experienced by his wife and their children.
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His efforts to reframe the issues before the court also involve claims concern-
ing his wifes alleged refusal to allow him to see their children. Recall that this
claim is invoked both in connection with the disputed harta sepencarian in the
form of the house that had been purchased from his father-in-law and as part of
the grounds for his refusal to recognize that his wife is entitled to half the value
of the house. To appreciate the frequency of the husband's strategy in this
instance, consider the following two cases.

Case 28: Woman Seeking Nafkah from a Former Husband. Present were the
kadi, another member of his staff, the husband and wife (both of whom ap-
peared to be in their forties), and a child about three years of age. This hearing
was initiated by the wife, on the grounds that the former husband had not paid
all of the nafkah edah and was delinquent in providing the nafkak anak, insist-
ing that he had not paid any since the festivities followi g the end of R
(Hari Raya Puasa). He was supposed to pay M$105 a month for his six chil-
dren, but this sum was later reduced to MS80 a month or, if he could not afford
that, “however much he could manage.” The husband acknowledged that he
had been delinquent, claiming in his defense that if he paid all that, then how
much would there be left for him to live on?

“That isn't the point,” countered the kadi, adding that the agreement that the
husband had signed simply said, “M$80 a month or as much as you can afford
to pay.” “Now, you haven't honored this agreement? Why not?” In response,
the husband went on and on about being broke and on the verge of declaring
bankruptey in the (secular) courts and not being able to afford the M$80. The
kadi was ly fr indeed, with the husband's failure
to understand that if he could not come up with the entire M$80, then he could
pay “as much as he could manage—that’s all.” But by the end of the hearing
none of the issues had been resolved.

Comument: The husband's strategy in this case is much like that of the hus-
band in the previous hearing (case 27), albeit more straightforward or stream-
lined in the sense that it does not involve invocation of issues bearing on his

ling ch (such as reft to the fact that he “doesn’t go to night
clubs™); nor does it entail allegations that his wife had not allowed him to see
his children or that she violated any of his other rights or otherwise behaved in
a morally or legally inappropriate fashion. His strategy boils down to the simple
claim that due to his poverty and impending bankruptcy, he cannot afford to
pay the nafkah edah or the nafkah anak in its entirety. Though not explicitly
stated as such, the other key component of his strategy involves refusing to pay
anything on the grounds that he cannot pay the entire sum.

Case 29: Claim against Yusuf P, for M$6,000 in Back Nafkah and Sepen-
carian. This hearing occurred in the kadi's chambers and involved a man named
Yusuf, the kadi, and Araffin, Some cighteen years ago Yusuf sent his wife (who,
according to court officials, was not “right in the head”) back to her parents’
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house, but apparently he did so in such a way that it was not clear whether this
was meant 0 be a permanent arrangement or not. Fourteen years later, Yusuf
and his wife divorced. Their harta sepencarian included four acres of rubber
land that the court decided should be split in half, with each getting two acres.
The court also decreed that Yusuf owed his (former) wife about M$6,000 in
back support for all the years he had not supported her.

This latter figure was arrived at with the assistance of the wife's younger
brother, who helped the wife press her claim and has been to the courthouse on
numerous occasions in the past few years o represent the wife's interests by
insisting that Yusuf honor his part of the agreement. Apparently it is only (or
primarily) because of the pressure maintained by the brother that the court has
tried to get Yusuf “on the ball.” The problem, in any event, is that to this day
Yusuf has not divided up the land in question and has paid only a few hundred
ringgit of the M$6,000 he owes his wife.

The hearing began with Yusuf claiming his wife wants more than he is able
to pay. The kadi's response was: “But you have a pension,” which turned out to
I around M$500 a month, “and you are engaged in trade/commerce.” Yusuf

plied that he has lots of debts and made oblique reference to having a child or
children to support as well. The wife wants around M$200 monthly as install-
ments on the MS5-6,000 that is owed. Yusuf testified that he cannot afford this.
The kadi pressed the point that Yusuf should give her M$200 a month, at least
until he finds someone to buy his land. This was in response to Yusuf’s com-
ment that since he does not have sufficient cash to pay his wife “the money she
wants,” he would sell his share of the harta sepencarian and give her the cash
or just let her have the land. The kadi was not taken with this offer, partly
because Yusuf has yet to actually transfer to the wife the two acres that is due
her, even though. as mentioned earlier, they divorced about four years ago.

Yusuf wants to pay only M$100 a month until he can find someone to buy
his land; then he will pay the balance (roughly M$5.000). But, as noted, the
kadi was not very plive to this, as d by his “Look Pak-
cik, it's not that I don’t believe you, but you made an agreement previously,
right? You promised, and what about that?"

Much of the argument before and after this turned on whether the monthly
installments to the wife were going to be M$100 or M$200. At one point Yusuf
claimed in his defense that he has children (not simply one child) to support
and is not involved in trade/business anymore. “Please help us,” implored the
kadi. who proceeded 1o reiterate the previous agreement, about which nothing
had been done. It merits emphasis that in the original agreement between Yusuf
and the kadi, Yusuf agreed to pay M$5,000 cash.

The compromise, such as it was, was to give Yusuf three weeks’ time to have
the names changed on his four-acre rubber grant. He promised to bring in the
updated grant within that period, and the new deal worked out was that he
would transfer three acres to his wife and the remaining one acre would go to
his child (presumably the child from their marriage). This meant that the wife
would get one acre more than what the original agreement called for, this being
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in licu of the large sum of cash Yusuf owes her. Araffin offered to help Yusuf
with some of the red tape at the District Land Office since Yusuf does not want
to have anything to do with the wife.

At the end of the hearing the kadi asked forgiveness (maaf) from Yusuf for
speaking rather roughly at times, this type of apology (to men) being quite
common. Yusuf did the same and each of them assured the other that nothing
the other had said was offensive or in any way out of line.

Comment: Araffin later told me that this case may go to the secular court,
apparently because of the value of the property at issue. Two themes of addi-
tional interest merit brief comment. The first is the involvement of a sibling (the
wife's younger brother) in the p i such invol is an pti
proving the rule, but only a partial exception since the wife “isn’t right in the
head" and presumably cannot represent herself. The second is the very common
male strategy that involves claiming, “I can't pay"” and stalling for time. To
view such matters in broader perspective, let us tumn to summary comments on

men’s and y in relation to those of women.

Commentary on Men's Strategies and Experiences

In Rembau and elsewhere in Malaysia most male litigants who deal with the
Islamic courts do so as defendants. They are called in or formally summoned to
the courts on the basis of formal requests or complaints made by their current
or former wives, usually on the grounds that they have failed to support their
wives and children in a fashion consistent with the entailments of the marriage
contract (akad nikah). In some cases, wives' petitions seeck only financial sup-
port; in others, wives seek both support and divorce. Another category of cases
involving men as defendants centers on wives' requests to have their marital
status clarified. In some of these cases, the ambiguity of a woman's marital
status is deepened by the passage of a period of months in which husbands have
had no physical, visual, or other contact with their wives and children and have
failed 1o provide them with financial support. As one might expect, this lim-
inality leads women to wonder if they have been divorced (or simply aban-
doned), and it sometimes results in women taking their concemns to the kadi's
office for resolution of the ambiguity at issue.

One of the most common strategies that male defendants deploy involves
stalling and waiting out their (current or former) wives and the courts. Men
invoke this strategy partly because as defendants, they usually have no strong
incentive or desire to participate in, let alone expedite, proceedings and partly
because they seem to know (from their own prior experience, that of friends or
relatives, or hearsay) that there are typically few if any sanctions deployed by
the courts to discourage such behavior.* Indeed, they can—and frequently do—
miss the hearings that they are asked or formally instructed (via summons) to
attend, doing so with little fear that serious sanctions will be imposed on them
45 a consequence of their behavior, It should be added that in cases such as
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these, the informal sanctions of community gossip and censure are not neces-
sarily all that effective either, especially since many male defendants no longer
reside with their wives, nor even necessarily in their wives' communities or
their natal villages.

Another strategy deployed by men to stay out of court and/or to get their
(current or former) wives to discontinue proceedings involves paying them
“drop-in visits,” during which time they ply them with what they hope will be
persuasive arguments and * Ufl\ (of some of the money they owe them) geared
toward “softening them up.” This is what happened in case 13 and would ap-
pear to be a common strategy, given that Araffin warned Suzaini that this would
occur, admonished her not to accept any money from her ex-husband if he did
show up, and otherwise informed her precisely how to deal with an eventuality
of this sort.

‘When men are unsuccessful in avoiding court appearances and are ordered
by the kadi to pay back support or to provide their (current or former) wives
with other money, they can and in many cases do respond with “I can't; 1 do

llage work.” Such responses entail at least tacit recognition on the part of the
men that they do have responsibilities to their wives and children and that they
have been delinquent in fulfilling them, just as their wives claim. There is, in
other words, no contesting the nature of such responsibilities. Be that as it may,
such references to “village work”—which is a catchall term for tapping rubber,
digging trenches or graves, cutting down trees, fetching coconuts, selling fish,
and other types of casual or intermittent labor—are something of a deal breaker
for the kadi. Thi because there is really no way of knowing how much
money a man (or woman) makes if they are involved in such labor. This kind of
work is often seasonal and in any event highly uneven and unreliable; and,
needless to say, it is not necessarily all that remunerative. The kadi's option to
garnish wages, which he sometimes exercises if the husband has a wage that
can be gamnished, is simply not available for most of the men who appear
before the court. Men know this and often behave accordingly.

Other strategies of male litigants involve efforts to reframe what is at issue,
as when a husband contends that his wife “doesn’t pray regularly,” “doesn’t fast
regularly,” “drinks beer,” or “goes out without permission” (for example, cases
2,3, 9, 31). Such allegations are grave as far as the courts are concerned (far
more so than contentions along the lines of. “My wife won't let me see our
children™), for they suggest an individual who is in some sense beyond the pale.
Charges concerning the consumption of alcohol, failure to pray on a regular
basis, or failure to fast dunng Ramadan are taken as all the more serious and
h ing in the multi y “race ious” context of Malaysia,
where Islam is a key symbol of Malayness and where any failure to uphold
Islam is liable to be viewed as “letting down the side.” In this setting it is
especially significant that a Malay (or other Muslim) divorcée’s failure to main-
tain a proper Muslim home environment, as evidenced, for instance, by her
marrying a non-Muslim, is clear grounds for her losing custody of her children.

When male litigants (especially defendants) feel that hearings are not going
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as they wish, they sometimes threaten—or otherwise make explicit reference to
the possibility—that they may take their case elsewhere (to a kadi in another
district) to effect a more favorable outcome (for example, case S). This strategy
resonates with the greater geographic and overall spatial and social mobility of
men as compared with that of women and with the fact that compared to
women, men have much more experience—and are clearly far more comfort-
able—dealing with various types of functionaries and officials (the vast major-
ity of whom are male). It is noteworthy, however, that women sometimes pur-
sue or mention the desirability of a strategy of this general sort as well, or at
least make allusion to the “downside™ of not doing so (for example, cases 13
and 22). What we sce in these latter instances and considerations of “forum-
shopping,” however, are not concerns with effecting more favorable outcomes
but rather hopes of avoiding the personal embarrassment and shame (malu) of
having to deal with officials they have encountered during previous hearings or
know from other contexts. The motivations for forum-shopping are thus heavily
inflected by gender or, to be more precise, by the gendered differentials of
power and prestige entailed in local hierarchies of virtue and value.’

Men’s strategies and experiences as plaintiffs are, as one might expect, some-
what different from those involving men as defendants, though there is also a
considerable degree of overlap or congruence. One reason for the convergence
is that the majority of male plaintiffs are in court both to pursue divorce and to
effect “damage control” with respect to their wives’ accusations and financial
claims; another is that over a quarter (27.27 percent) of the male plaintiffs
pursuing divorce are seeking to terminate relationships with women they took
as second wives in forced marriages that were effected due o compromising
circumstances (illicit proximity, adultery, or rape leading to pregnancy). The
strategies of male plaintiffs in these cases involve claims that they cannot sup-
port their (second) wives and are thus similar to many of the strategies encoun-
tered among male defendants. A more general observation to register here is
that the narratives and overall strategies of male litigants feed into (“practical”)
discourses that portray men, especially men in their roles as husbands and fa-
thers, in a strongly negative light.

PATTERNS OF RESISTANCE AND OPPOSITIONAL DISCOURSES

The material presented in previous sections of the chapter raises intriguing

parative and th ical i ing patterns of resi opposi-
tional discourses, and a host of related issues. This despite the fact that the data
presented thus far, especially the explicit content of the seventeen dispute narra-
tives making up the basis of the first two sections of the chapter, do not contain
much in the way of elaborated or even incipient or embryonic discourse of the
sort that might be termed oppositional and might not appear at first glance to be
implicated in patterns of resistance bearing on kinship/gender, marriage, the
state, the Islamic resurgence, or anything else. To better appreciate how these
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narratives and the actions to which they are keyed are relevant to the broader
themes at issue here, let us consider two other cases in which patterns of (fe-
male) resistance might be said to be more clear-cut.

Case 30: The Husband Who Pronounced a Divorce Thar His Wife Did Not
Hear. Present were the husband and wife (Zaleha from Kota), both of whom
look to be in their fifties, the kadi, and Araffin.

The kadi begins by asking the husband a series of questions: “How long have
you been married?" “Your village?" “Any children?" “Is s/h already married?"
“[Your] work?” and finally, “So what's wrong with Auntie?" The husband an-
swers all but the last question. On the subject of “what's wrong with Auntie” he
testifies only that he pronounced a ralak in front of her about nine days earlier.
The wife interjects that she did not hear it, to which the husband responds, "1
said it in front of her.” The wife reiterates her contention, adding that she first
learned of the divorce from people in the village who approached her with
comments and questions like, “So, you're divorced; what’s it all about?”

The kadi proceeds 10 underscore to both the husband and his wife that the

sband swears he pronounced a talak; the wife counters with a reference to
the fact that her husband subsequently “approached her,” but I did not hear the
specifics, only that he apparently wanted her to come 1o the town of Rembau
with him. The kadi explains to both of them that husbands sometimes refuse to
acknowledge that they have uttered a repudiation, but this is a case where the
husband insists he did in fact do so. The kadi’s next question, which he ad-
dresses more to the husband than to the wife, is: “So, do you want to recon-
cile?" to which he adds something like, “It is best if you get back together.”
The husband seems uninterested in reconciling, but the wife does not appear
averse to the idea.

“Excuse me, Auntie, are you menstruating?” asks the kadi. After she replies
in the negative, the kadi continues, “Okay, then your edah period is three
months and ten days. Muta'ah is M$S100.” (This seems to have been discussed
by the husband and someone at the kadi's office ahead of time.) Nafkah edal is
as follows: M$100 for the first month; M$100 for the second month; MS100 for
the third month. There is a reference to the muta’ah and the nafkah edah adding
up to M$500 (perhaps because the husband is going to give his wife a full
MS100 for the remaining ten days of the edah period that is left over after the
three months). The wife indicates that she is not going to claim anything
(else?): “If he wants to give, fine; . . . it's up to him.”

The husband testifies that he will pay what he owes in installments of M$100
a month. The kadi then says, more or less out of the blue, that there were no
witnesses to the husband's pronouncement but that the husband swore (buat
ikrar) that he did it. The kadi does not add that wilnesses are not necessary in
such a case; nor does he come right out and state that if a husband says, "1
divorce you,” then it does not matter if anyone hears it; it is valid. He then
figures the exact date until the end of the wife's edah and tells her that at that
point she can come and pick up her divorce certificate. After she indicates that
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she is not eager to come back and get it herself, the kadi tells her, “Nobody clse
can come and pick it up for you . . . and you can’t have it sent to you ei-
ther. . . . If you don’t come and get it, that's okay too; we will just keep it for
you. ... You may need it later.”

A this juncture the kadi tumns to the husband and remarks, “We give the
husband an edah period, too. You can't pick up the divorce certificate before
the 100 days. What if You marry in the meantime and then decide to reconcile
with your wife? . . . This is just an example, but [you can see] there are prob-
lems with this. . . . We don't want lots of divorce.”

The wife is not very enthusiastic about coming to get the money the husband
will be forwarding to the kadi's office on her behalf. She requests that the kadi
give it to the imam of Gadong, who is her uncle. The kadi replies, “Okay,
thanks,” indicating that the hearing is over. The husband shakes the kadi's hand
and goes out, and the others leave.

Comment: In this case the wife is either resisting acknowledging that her
husband repudiated her in her presence or resisting recognizing as true what her
neighbors have told her: that her husband repudiated her in a setting in which
she was not present. Regardless of what the wife knew or believed before
coming to court, this case shows the limits of resistance; either way, the wife is
repudiated (divorced). On the other hand, if her intent was merely to force the
husband to appear in court, to have him deal with her directly and publicly, then
clearly she has been successful, but not, however, if her hope was also that in
this context he might revoke the repudation and reconcile with her: as we saw,
this did not happen.

There are, then, limits to resistance. There is only so much women can and do
resist, and when they push or transgress these limits their behavior can backfire
in the sense of i i i serious ions. Such is clear from
the following case.

Case 31: Aisha and Her Husband Seeking a Divorce after Thirteen Months
of Marriage Because They Don't Get Along (“The Wife Won't Work, Drinks
Alcohol,” Erc.). The hearing in this case involved a husband and wife (Aisha),
both in their early twenties, recently married, with no children. (The wife was
dccompanied to the courthouse by her father, but he remained outside of the
counselor’s chambers for the entire session,)

The husband is from Kelantan and works in a lumber factory; the wife is
from Rembau and “doesn’t work. They live in a rented house and claim that
they “don’t get along anymore” (tak sesuai lagi). Apparently it was a joint
decision to come to the kadi's office, but it seems to have been precipitated by
the wife's running away once again from the husband. (The wife petitioned at
the kadi's office five or six months earlier, but I have no specific information
about that petition.)

The story of their meeting was quite bizarre and was one of the first issues
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the counselor explored after she ascertained that their marriage had been based
on mutual attraction (suka sama suka) rather than the choice of elders. The wife
recounted that she had been working as a salesgirl in a shopping plaza in Kuala
Lumpur when four 1 i she made cl pp her. ask-
ing for directions. They offered her a ride in their car, she got in, and they
proceeded to hold her against her will and take her to the state of Pahang. For
at least a week they kept her locked in a house and made her cook and clean for
them. (I heard no reference to anything sexual, but I may have missed some-
thing.) The husband-to-b heard of this, ingly because he knew
(or knew of ) one of the Indonesian men who was holding her. and he rescued
her from her captors. It was on this basis that they came to know and like each
other,

As for the specifi

of the problems they are experiencing as husband and
wife: their troubles started right after they got married. The husband claimed
that the wife “always runs away™ (at least “six times now”), “always steals [his|
money, and won't cook or wash clothes.” And on at least one occasion he
Fughl her drinking alcohol.

The wife denied that she does not cook or wash clothes, maintaining that
mply slow getting these things done, partly because of ill-
ness that ma it difficult for her to endure contact with the cold water used to
wash clothes early in the moming. As for cooking, she testified that she always
cooks but is sometimes late, and that cooking and related tasks are made more
difficult because the husband does not always give her oil and cooking supplies.

The wife did not gainsay running away from her husband; nor did she refute
charges about taking his money. She insisted, however, that she does not steal
money from him anymore. She added that the reason she runs away and can no
longer stand him is that he hits (pukul) her. The husband, when questioned
about this, admitted hitting her, “But it was because she drank liquor.™

The counselor was shocked 10 hear about the drinking; the wife protested
lamely that it was “only a tin of Shandy” (a type of “soft drink™ that contains
alcohol). The husband mentioned that he found her drinking at about 8:00 A.M..
thus contributing 1o the bleak picture that both of them painted. The more
general point is that the wife was extremely sultry, surly, and crass in her deal-
ings with her husband, particularly in the counselor's office. She was repri-
manded for this by the counselor (who commented on it to me later as well).

On the subject of hitting the wife, the counselor advised them that this was
serious, but went on to say that it is under certain ci
adding that there are three husband can teach his wife: by giving her
advice; by letting or making her sleep by herself, to remind her what it would
be like if she were on her own; and if the other alternatives have failed, by
hitting her, albeit not as a form of punishment or fine (denda), but “as one
would hit a child, 10 teach her.”

The counselor was also visibly shocked by the way the wife treated the
husband and the way she behaved more generally. She lectured the wife on how
It was wrong, against Islamic law, for a woman 10 go out of the house without

sometimes she i
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the hushand's | ingly, the lor also asked the wife how
many brothers and sisters she had and where she was in the birth order. This is
a very frequent question in such cases. (She later told me that the wife's behav-
ior s somewhat understandable in light of the fact that she is the fifth of six
children and is thus quite spoiled.)

Toward the end of the session, the counselor inquired of them, “So, at this
point, what?" The wife answered that she does not want the husband anymore,
and the husband replied, “Okay, 1 will g0 along with that.” The counselor then
informed them, “This goes to the kadi.” and after they signed the statements she
had been preparing all the while, she told them o wait outside; they could see
the kadi as soon as he was available.

After sitting outside the kadi's office for a bit, the husband and wife went in,
as did Araffin and the counselor. The kadi quickly read over the written state-
ments prepared by the counselor and asked them to reiterate some basic back-
ground information. The husband testified that they previously lived with his
mother-in-law but that they did not get along so now they rented 2 house. He
also maintained, in response to the kadi’s questions on the subject, that he had
only hit his wife “three times.” The kadi then launched into a brief exhortation
1o the effect that men should not hit their wives. that he “has been all over
Malaysia, India, and Egypt, and this should not be done.”

The husband claimed in his defense that there had been a reason: his wife
drank! The kadi was flabbergasted when he heard this, despite the fact that the
wife added lamely in her defense (as she had done earlier with the counselor)
that “it was only Shandy.”

“Do you want to kill yourself? This will surely mean you'll go to hell. Do
you pray?” “Before I worked.” she replied, the kadi responding with something
like, “Oh, I see; I thought so.”

The kadi told her she had a very narrow mind (akal sempir). He was clearly
annoyed with her, perhaps particularly with her tone and overall attitude. His
own tone was rather intimidating and highly dramatic, and I couldn’t help but
feel that he was very conscious of the fact that he was berating and intimidating
her. The kadi also reprimanded her for using Kelantan dialect, informing her
that he wouldn't know what some of the things she said meant if he had not
spent time there. He was also infuriated at the wife's tendency to mutter under
her breath and at the way she kept insulting the husband and arguing with
points he brought up. At one point he pounded the table and shouted at her to
be silent (diam),

The kadi then asked the husband, “So, there is no other w: to resolve your
problems?” The husband said no. At about this time the wife inserted that the
husband’s elder sister interfered in their affairs; this brought a disclaimer from
the husband who insisted that she had not meddled but had simply come to
their house to look in on them, The wife lamented that there was no hope
because even if they get back together, her husbind would hit hee. She did, after
all, petition at the court, and of course “ho will be upset with . . . that"

AUthis stage the kadi remarked that the wite's behavior was very inappropii-
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ate especially in that her name, Aisha, is the same as the wife of the Prophet.
Shortly thereafter, on behalf of the kadi, Araffin instructed the husband to recite
a statement that included the words, “with a sincere heart and without being
subject to force, I hereby divorce my wife with one ralak.” He did so and
proceeded to sign the statement, at which point the kadi sought and obtained
confirmation from the wife that she accepted the divorce.

It was then decided that the total for nafkah edah would be M$200, a figure
arrived at without much apparent thought by the husband in response to the
kadi's query on the matter. The husband’s initial offer of M$200 appeared to be
an offer of M$200 per month, but perhaps because the kadi responded with
amazement (“M$200 a month!?”), the husband seemed to realize that this sum
would be acceptable for the edah period in its entirety. When the wife was
asked if she wanted more, she said no and her husband handed her M$200.

It had already been established that there was no harta sepencarian, but the
kadi raised some additional questions on the topic: “Did you buy anything . . .
a motorcycle, a bicycle?" “No." The kadi followed up with a series of ques-
tions, directed at the wife in particular, “Not even any clothes or shirts?” To
which the wife replied, “Yes, four or five.” The kadi then suggested that she
make explicit her claims to such property. but she elected not to do so and the
hearing drew to a close.

Commeent: This is an especially intriguing narrative. It is also broadly alle-
gorical, though not intended as such: the young Aisha who, as the kadi pointed
out, shares the name of the wife of the Prophet, working as a salesgirl in a
shopping complex in Kuala Lumpur, the epicenter of consumerism, vice, for-
eign dangers, and transgression of all kinds. Aisha is abducted by foreign (Indo-
nesian, hence most likely Muslim) men, taken as a captive on a distant journey,
and forced into domestic servitude and “illicit proximity” though not neces-
sarily subjected to sexual assault in the Western sense of the term. She is then
rescued from her plight of foreign evil, domestic servitude, and enforced moral
transgression by a young Malay man who is a few years her senior and who
therefore stands to her as older brother (abang). Recall that women use the
latter term (abang) to refer to and address their husbands, the more germane
point being that it is on this elder brother/younger sister relationship that the
marriage tie is modeled. Like so many other abang, however, while this one
offers protection that he does in fact deliver in the short term, his promises are
short-lived. Worse, in his comportment we see an inversion of the ideal of the
elder hromer inasmuch as he takes no heed of Aisha's physical infirmities and
moral in her ption of alcohol) and otherwise fails
o empathize vulh her ailments. He does, moreover, strike her, fail to provide
adequately for her, etc. More generally, we see in Aisha’s husband an allegory
of men as good or potentially good brothers who become husbands but not
fathers (there is no reproduction here), but turn out to be bad husbands not only
because of the nonreproduction at issue but also and more important because
they thoroughly flaunt or violate abang ideals.
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As the narative progresses, Aisha’s persona evolves from a variation on the
theme of “damsel in distress” to one of evil woman(hood): someone who con-
sumes alcohol, fails to pray, and is otherwise morally bankrupt, though perhaps
“fallen” largely as a result of being victimized by her environment. Such is the
nightmare of all Malay familics whose daughters go off to nearby towns and
distant cities to work, though it should be added that responsibility for prevent-
ing the realization of the nightmare, and anything short of it, falls on the men of
the household and on brothers most heavily.

This moral slide becomes all the more laden with deeply disjunctive and
otherwise disturbing symbolism when one recalls, as the kadi no doubt did, that
Aisha was not simply one of the Prophet’s wives, but was also very attractive
sexually and was, after the death of his first wife Khadija, his “undisputed
favorite” (Ahmed 1992: 51). Historians of the origins and development of Islam
note that the Prophet Muhammad treated Aisha with “tender care and patience,™
that she was “acknowledged to have special knowledge of the Prophet’s ways,
sayings, and character,” and that she not only rendered decisions on sacred laws
and customs but is also credited with transmitting “some 2,210 hadith to carly
Muslim traditionalists.™ Last but by no means least, even though Aisha was
suspected of infidelity and found herself at the center of a storm of scandal and
controversy in the early Muslim community, the Prophet was buried beneath
her room, “which is now, after the Ka'aba, the most sacred spot in Islam.""

Much more could be said about the relationship between the young Aisha
before the kadi and the historical Aisha, who also lived in an age of profound
transition, but we shall proceed to a brief summary of what is contested or
resisted in this case and what is not. In terms of what is contested or resisted:
Consider, first, that Aisha has run away from her husband on various occasions;
has stolen his money; and has talked back to him—all of which she basically
uacknowledged—and that during the hearing she was especially sultry, surly,
and crass to him and to all of the court officials with whom she interacted. In
some ways far worse, she occasionally consumes alcohol and is given to ne-
glecting her daily prayers, both of which are serious offenses in Islam. That she
spoke o the kadi in Kelantanese dialect rather than something more akin to
standard Malay might also be seen as an act of resistance. Of greater analytic
significance is that this latter form of resistance (if it be deemed such) earned
her a reproach from the kadi in much the same fashion as did her muttering
under her breath throughout the hearing, her tacit refusal to acknowledge the
solemnity of the hearing or the practice of speaking in turns, and her refusal to
let the kadi decide who should speak when. More broadly, judging from the
WWay court personnel responded to her (their lack of empathy, their annoyance,
the kadi's pounding on his desk and demanding that she be quiet), all such
behavior on Aisha’s part seems to have backfired—as did her running away
from her husband and leaving him 10 sleep by himself—and is thus indicative
of the numerous ways in which resistance can be self-defeating (see Willis
1977; Scout 1985, 1990).

As for what is not contested or resisted: Note that marriage itself is not
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resisted; nowhere in the hearing, for example, did Aisha state anything like, 1
don't want—or need—to be married." Nor, for that matter, were any senti-
ments along these general lines expressed even implicitly by any of the other
female (or male) litigants in cases discussed thus far." (The one, partial excep-
tion is case 20.) I should also underscore that neither in this case nor in others
examined here do we see any evidence of female litigants articulating dis-
courses that are critical of the legal, religious, and cultural systems that accord
men certain legal prerogatives denied to women."

A more general theme that emerges when Aisha’s (statistically extreme) actions
are viewed in relation to the behavior of women in other marriage and divorce
cases we have considered, and in relation to data bearing on other domains of
Malay society, is that in most social and cultural contexts, there is relatively
little behavior on the part of women that might be termed resistance, let alone
actual rebellion."” Women occasionally mock and criticize their husbands (and
sons-in-law) behind their backs and to their faces, though not men in other
Q.n hip or social roles. Such mocking and criticism is usually done in a rela-

vely good-natured way. though it is often peppered with biting sarcasm and
black humor. And women i i i ly emb their b in
public or fiee from their households, which also causes their husbands public
embarrassment, to protest what they regard as extremely inappropriate behavior
(such as taking a second wife).

Unlike what one finds in some other societies such as Morocco (Dwyer
1978). however, women rarely steal money, valuables, or other items (rice,
other food) from their husbands or the household larders. (Aisha is one of the
exceptions that proves the rule.) They don't really need to engage in such be-
havior since they control the household larders and administer family finances.
The “bad-mouthing” of men to young children is also relatively rare, to the best
of my (and Ellen’s) knowledge, though I have heard Suzaini make scathing
remarks in front of her youngest daughter about her second husband (the girl's
father). Significantly, however, these diatribes were confined to the shortcom-
ings of the second husband and were not generalized to other men or men as a
whole. Forms of resistance that involve *talking back,” refusing to speak, and/
or “withholding sex™ occur as well (as in case 32 [below]) but are exceedingly
difficult to characterize in terms of frequency.

One of the major arenas in which women resist official representations of
femininity (and masculinity) is the kadi's office. Such resistance occurs in myr-
iad ways, the most overt of which involves direct verbal challenging of hus-
bands and the heaping upon them of insults and other forms of verbal abuse
(calling them liars, animals, etc., as in case 21), One might assume that the
kadr’s office is relatively unreceptive to such forms of resistance, but this is not
really the case or. in any event, is only partly true. The kadi and his staff.
including especially the counselor, operate with many of the same assumptions
about male and female livers, temperaments, personalities. and overall “na-
tures” as do villagers themselves. In Rembau and elsewhere in Malaysia (Ong
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1987: 131-32), such officials do, moreover, feel that most of the problems in
marriage and much of the “fault” in divorce stem from men who are delinquent
in their roles as husbands and fathers. Thus, many women find the relatively
formal environment of the kadi's office initially intimidating and otherwise off-
putting, but once they begin talking with the magistrate’s staff they tend both to
overcome many of their inhibitions and to speak and behave in ways that indi-
cate they are ively free of the linguistic and other ints that normally
bear upon women (and o a lesser degree men).

The catch, of course, is that women's relatively unrestrained behavior in
these (and other) contexts can easily reinforce official discourses that portray
them as having more “passion” and less “reason"” than men. In other words, the
very ing of ives of male i ibility and female virtue some-
times conveys messages diametrically opposed to those encoded in the “con-
tents” of the narratives in question and are, in any event, the opposite of those
intended. Phrased in broader terms, female resistance of this sort, including
what we saw in Aisha's case, sometimes entails what Denys Turner (1983)
refers to as “per i dicti as it bolsters and helps
it the c and other legitimizi that ird the
gendered distribution of power and prestige in the first place (cf. Merry 1990;
Hirsch 1998). The same is true of female predominance in spirit possession
(kena hantu), which has been interpreted by some observers (Ong 1987, 1988)
as forms of resistance to one or another form of men’s control over women,
Indeed, the predominance of spirit possession among women is frequently cited
by men and women alike as evidence both of women's weaker “life force”
(semangar) and overall spiritual nature and of their greater “passion” relative to
men. These gendered differences, in turn, are typically cited as the reasons why
women cannot become mosque leaders or assume other prerogatives normally
restricted to men (Peletz 1996).

As for resistance on the part of men, we mentioned carlier that this too can
involve performative contradictions. Note first, though, that it is not altogether
apparent exactly what men are resisting when they fail to honor the contractual
obligations of marriage or behave in other ways that lead their wives to press
claims against them in court. Nor is it easy to determine what they are resisting
when, once they are involved with the courts, they engage in foot-dragging
tactics or otherwise effectively short-circuit or subvert the workings of “the
system.” They could of course be resisting specific claims made by or in the
names of their wives, children, or in-laws: certain explicit or implicit entail-
ments of marriage. kinship, or gender; the reach of the state; Islamic law or the
resurgence of Islam (both of which are obviously heavily implicated in all of
this); or some combination of these. Two points are nonetheless abundantly
clear. First, such resistance (assuming that is the right term for the behaviors in
question) fuels ic di ses bearing on linity and gender
generally. Second, these discourses not only subvert the official line on male
“reason” and virtue and effectively promote views of women as the more rea-
sonable and responsible of the two genders, but they also encourage administra-
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tive reform and the disciplinary nexus of the state gaze directed at men and, to
a lesser extent, the population at large.

We should also bear in mind that there is little if any evidence that men are
resisting those aspects of the definition of marriage that specify that men should
support their wives; that fidelity in the context of monogamous unions (or poly-
gynous ones) is or should be the norm: or that marriage involves a heavily
contractual relationship between husband and wife. And there is no evidence
indicating that men are resisting the implicit ideology underlying all of this: that
conjugal bonds and parent-child i ips are d primarily with—
and are in this sense mainly “about"—duties, not rights.

I remarked earlier that one of the major unintended consequences of men’s
resistance is that it fuels ) ic di on inity empha-
sizing that men are neither reasonable nor responsible. It remains to underscore
that the latter discourses are highly elaborated and quite pervasive in many
contexts and more encompassing domains of daily life outside the court, espe-
cially among women but also among men (see Peletz 1996), though they are
’ o clearly present in the court itself. That men come off rather badly in the

slamic courts should not be surprising when we recall that in Rembau, in the
states of Selangor and Kedah, and throughout Malaysia, the vast majority of
the cases that are aired are brought by female plaintiffs on the grounds that their
husbands have disapp d or otherwise aband, them, have failed to pro-
vide them and their children with adequate support, have taken up with other
women, and/or have left them in the dark as to whether or not they are still
married. R too, that a signifi F of cases initiated by male
plaintiffs involve men who seck to divorce women they have taken as their
second wives because they were forced to do so in order to avoid prosecution
and punist for criminal gressions such as illicit proximity. adultery,
rape, ete. Itis also important to recall that although court staff do not believe all
claims made by female litigants. and frequently do not even try to establish
“what really occurred” or even “what might have happened,” they are clearly of
the opinion that most of the problems experienced by married or formerly mar-
ried couples are due to the behavior of men and, similarly, that men are respon-
sible for most of the lying that occurs in their offices. Opinions of the latter sort
(that men are more inclined than women both to dishonesty and to criminality)
are also articulated by officials in Malaysias secular legal system, including
those who hold the highest positions in the land, as illustrated by the observa-
tion from Tun Mohamed Suffian, former Lord President of Malaysia, that
serves as the first epigraph to this chapter.

In light of this situation it should not be surprising to find that many of the
reforms in Islamic law and its administration that have been advocated and
legislated into existence since the early 1980s have been geared primarily to-
ward better policing and otherwise controlling the behavior of men (not
women). Clear evidence of this appears not only in the prohibition on men
effecting extrajudicial divorce and in the increased restrictions on polygyny, but
also in the introduction of beefed-up fines and other penalties for the violations




LITIGANT STRATEGIES AND RESISTANCE 185

of Islamic law that are ch: (though not i 1

y)

male, such as marrying under false pretenses, failing to provide nafkah, etc.
The idea that the Islamic courthouse, which is in many respects a core sym-
bol of men’s legal privileges and social and cultural preogatives vis-:
women, is simultaneously a key site in the p ion of
and clearly di i i ing husb; fathers, and mas-
culinity in general is nicely summed up in the memorable comments of my aunt
that Tincluded as the second epigraph to this chapter (“Men, they all lie; that's
what you sce all the time at the kadi's office”). Before discussing this perspec-

tive in greater detail, I might ize that Islamic are not the
only symbols of male privilege implicated in the production of counter-
ic disce cs on inity and gender. So, too, are mosques. Vil-

lagers view the underlying rationale for the segregation of men and women
during mosque services not in terms of the need to keep women apart from men
in light of women’s alleged capacity ially if they are ing) to
pollute men but as an effort to render men less susceptible to distractions that
would interfere with and undermine their concentration and prayer. What is

in these inter i in other words, is not female pollution or
anything else about women that is enshrined in official discourse on gender
di but men’s and sh i

My aunt’s comments (that all men lie) speak volumes, but I will confine my
remarks on them to a few key issues. Note, first, that she is referring to men as
a whole, not simply to men in their roles as husbands or fathers, though she is
of course izing, however i on the basis of men’s perfor-
mance in these latter roles. Bear in mind also that these comments came up in
an interview dealing with gender in response to questions I had raised about the
similarities and differences between males and females (masculinity and femi-
ninity), not men and women in one or another kinship role. In this she is quite
typical: Malays in Negeri Sembilan and elsewhere in the Peninsula, when asked
to talk about men, mal and inity, y respond with specific
reference to men in their roles as husbands or fathers. Imagery bearing on these
roles, as opposed to the roles of brother, son, etc., is thus hegemonic with
respect to local understandings of masculinity, though the role dimensions of
such generalizations are not marked in local discourses. Also unmarked in local
discourses and in those of the courts and the state generally is the fact that
characterizations concerning men as a whole are made on the basis of the be-
havior of husbands and fathers who are situated at the bottom of the social class
hierarchy.

Further complicating the picture presented here is that adult men do come off
quite well in relation to women—in the sense of appearing to be benevolent,
self-sacrificing, and the like—in other legal arenas, including arenas in which
Islamic laws, concerning inheritance, for example, are paramount. The arenas in
question, however, are found in the secular courts that deal with inheritance and
other transactions of rights over “Islamic land” (tanah faraidh) and land that is
formally endorsed as “customary” (tanah pesaka) or simply treated as such.
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These courts are housed in the District (Land) Office (Pejabat [Tanah] Daerah),
which in the case of Rembau is all the way across town from the Islamic court
and the (secular) Magistrate’s Court. The formal and in some respects relatively
extreme administrative separation of these legal domains h dates from the
colonial era, and at least in local terms the considerable physical distance sep-
arating them sometimes works against the local intermingling of discourses of a
narrowly legal nature, concerning, for example, the “Islamic fractions” into
which land is to be divided. (Recall that officials associated with the Islamic
courts complain that they are rarely consulted on such matters.) Similarly, but
more relevant here, the administrative “domaining” effecting these distinctions
and boundaries also reduces the likelihood of (but does not altogether preclude)
the intermingling of discourses on gender, at least at the local level. Specifi-
cally, it decreases the chances that the relatively positive view of men in their
roles as brothers and. by extension, sons (since in the Malay context being a
good son [or daughter] means first and foremost being a good sibling), will rub
up against and thus temper, undercut, or mute the largely negative views of men
igytheir roles as husband/father that are produced in the Islamic courts.

Three points that are central to this study follow: state domaining is key to
the types of discourses produced in the Islamic courts; an understanding of the
culture of the Islamic courts thus requires that we take into account political

y (of colonial and p lonial political and administrative policies,
for example): and Jss:ssmc.ms of the social and cultural significance of the
discourses produced within Islamic and other courts fully requires that our ana-
Iytic gaze focus on but also range far beyond specifically legal arenas.

It remains to consider how and why men “come off well” in the District
(Land) Office. Much of the reason has to do with the fact that dealings in these
offices tend to focus on matters of inheritance involving intestate land and that
men appear there in their roles as sons and brothers or clan spokesmen, not as
husbands or fathers or as men in other kinship or social roles. One of the jobs
of the hearing examiner, an official of the eminently secular Land and Mines
Department, is to decide how to parcel up the intestate property of the deceased
among survivors, who are usually adult children. The hearing examiner typ-
ically explains the Islamic “rule of thumb™ that sons are entitled to receive
twice the size or value of the shares allotted to daughters after prefatory re-
marks to the effect that, “We are all Muslims, right?" This is followed by brief
informal caucusing on the part of the survivors, a common outcome of which is
that sons forgo their claims to the land (or other property in question) in defer-
ence to their sisters.

The complex nexus of reasons why sons often forgo their claims in favor of
their sisters need not detain us here (see Peletz 1996), though some of it has to
do with the perception that females are more in need of subsistence guarantees
than males for the simple reason that they are less adaptable than men (who can
eke out a living in most any circumstance, as the argument goes) and may also
be left in the lurch by husbands who have divorced or deserted them. To assert
rights over land that could go 1o sisters in such a context is an inversion of
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proper (elder) brotherly behavior, particularly since, as the worst-case scenario
has it, women without subsistence guarantees in the form of land may be forced
into itution to support and their children. According to vil-
lagers I have spoken with and many Malay writers (Jones 1994: 234-36), this
is a common occurrence in the state of Kelantan because women there (and in
other parts of the Peninsula outside of Negeri Sembilan) do not have the “ma-
trilineal” guarantees that protect Negeri Sembilan women. Brothers partaking in
land that might otherwise go to their sisters are thus engaging in highly un-
grammatical moral behavior akin to incest and cannibalism.

In the case of land formally endorsed as adat or “customary” or simply
treated as “ancestral” (tanah pesaka) and thus defined as “female property,” the
men who appear in the court of the District (Land) Office typically do so as
clan officials (lembaga, buapak, etc.). Their job in such contexts'is to provide

guidance and official authorization on the proper for i
involving “ancestral property” and to mediate disputes involving co-heirs and
those with ct ing or d claims, the overwhelming majority of whom

are female. It is significant that these officials are generally addressed and re-
ferred to by women and men as “elder brother” (abang). More relevant is that
in these contexts they admirably fulfill the role of “elder brother” by looking
after their charges, p ing their interests, iating if not resolving conflicts
that arise among them, and otherwise i i values and traditi

The fact remains, however, that men’s comportment in these proceedings and
in the hearings involving land subject to Islamic laws of inheritance does not
inform thinking about masculinity in a major way. A partial explanation for this
pattern may be the greatly reduced economic value of agricultural land in Ma-
laysia's increasingly global economy, coupled with the contemporary economic
imelevance of adult brothers. Whatever the explanation, everyday practical con-
structions of masculinity, to repeat a point made earlier, are informed primarily
by imagery of men in their roles as husbands and fathers.

To facilitate proceeding to more general issues, I shall summarize and elabo-
rate briefly on some of the f ing points. O i di bearing on
masculinity are heavily informed by perceptions of men in their roles as hus-
bands and fathers. These perceptions are in many respects quite negative,
largely because so many men are perceived as inadequate or falling short in the
role of husband/father. Many men are perceived to be inadequate in the role of
husband/t because the exp i entailed in the roles are not only
strongly colored by ideals informing the heavily mythologized role of nurtur-
ng, protective, “elder brother” but are also rather extensive, subject to historic
inflation, and unrealistic given current economic realities. More generally, op-
positional discourses bearing on themes of gender, but not on topics of social
class. the Islamic resurgence, or Islam as a whole, are exceptionally well devel-
oped among Malays (especially among women but also among men) both in
Negeri Sembilan and in other parts of the Peninsula." Even so, these discourses
are still oppositional, not dominant. It thus remains to ask why the forces mo-
tivaling them have not in “shattering the t =
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One variable that helps explain why the oppositional discourses at issue here
are not more broadly elaborated has to do with the previously noted fact that
male prerogatives and privileges and the di of male as a
whole are deeply enshrined in Islamic ideology, which, for reasons discussed
below (chapter 4). is largely above critical consideration, let alone explicit cri-

tique (except in the case of predominantly urban, middle-class Muslim femi-

¥ subversive in the most ruud.nmenml sense, on
the order of incest and cannib: also involves Inumk down the side, if not
actually renouncing one v as a Malay. This is especially so in the cur-
rent climate because of the polarized relations among the three major ethnic
groups (“Malays.” “Chinese.” and “Indians™), the status of Islam as rhe key
symbol of Malayness, and the absence of secular alternatives to Islamic mo-
dernities of the sort that exist in Indonesia, Egypt, Turkey, and many other
countries with Muslim-majority populations.
A second variable is the allocation of prestige in terms of households, which
d to be, and in the case of the wealthy almost invariably are, composed of
en and women alike. (In Negeri Sembilan, prestige is also allocated with
respect to lineages and localized clans, but this is less directly relevant in this
context.)” The pooling of household resources including labor for the purpose
of advancing or at least maintaining the prestige standing of one’s household
vis-2-vis other h h both and p day-to-day i
and other cooperation between husband and wife.'” It also involves husband and
wife conceptualizing their needs and strategies with respect to the satisfaction
of subsistence concems and the attainment of prestige, and their place(s) in the
world generally, in relation to their household. Bear in mind, too, that the
household is the locus of the individual's most intimate and in many respects
most ining and i social i i In sum, the primacy of the
household in terms of the allocauon of pmsugc and with respect to economic
matters (producti and and social identity nnd emo-
tional sustenance works against the d and cultural i of
gcnder b.nscd interest x.ruups and in these and other ways inhibits the (further)
of though it i does not preclude

engage in such critique is hlghl

their existence in the first place.

A third, related variable is the hxslomall) specific construction of person-
hood, social adulthood, and adult pecially. In order to be a full-
fledged social adult, one must enter into a legitimate marriage (with a socially
approved member of the opposite sex), and bear or father (or adopt) children.
For women, this means not only being defined as a particular man’s wife (or
ex-wife or widow) and the mulhcr nf a pnmcular man's children, but also, as

ioned earlier, a ly d period of ic d d on
(though not g idence with) a parti man. Thc relational
components of women's identity that focus on women's roles as wives and
mothers have become highly salient over the course of the past century as a
of the historic restructuring of femininity that occurred as a result
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of state-sponsored changes of the sort that effected a realignment of the constit-
uent elements of masculinity (Peletz 1996). In the case of femininity, the
changes have entailed the historical deemphasis of women’s roles as daughters,
(natural and classificatory) sisters and sisters’ daughters, and, as just noted, a
foregrounding of their roles as wives and mothers. The factors responsible for
such shifts include the ically and it erosion of a
broadly encompassing kinship (of the sort associated with kindreds, lincages,

and clans) and the } g and ion of the sibli ip un-
dergirding it. as well as the demise of various forms of predominantly female
labor exch; iated with the agri cycle, which, in former times,
drew heavily on women as (natural and classificatory) sisters.

Clearly relevant, too, of course, is the resurgence of Islam (the dakwah
movement), which has been animated and sustained in no small measure by
ethnic and class i i di The doc-

s tensions and nati and
trines of Islam, like those of Buddhism, Christianity, and the other Great Reli-
gions, focus on and, more important, are interpreted locally as focusing on
women's roles as wives and mothers rather than daughters and sisters. More to
the point, Malaysia's Islamic resurgence, which is a largely urban-based, pri-
marily middle-cl hy has highlighted and end to restrict
women's sexuality and bodily processes. In these and other ways, including the

d of “p talist progi " it has ized women’s roles in
biological reproduction along with their other “natural functions” (Stivens
1996, 1998; Frith 2001). S doxically, the invol of young
Malay women in high-tech factory work in Free Trade Zones and elsewhere
since the 1970s has had some of the same ideological effects as the Islamic
resurgence, especially since images of factory women, aside from being ex-
ceedingly negative, center on their alleged sexual promiscuity (Ong 1987, 1988;
Ackerman 1991). In short, religious, economic, and attendant developments of
the sort noted here have served to define women in relation to men, and as
mothers, wives, and sexual hence “passionate” beings in particular, and have

thus effectively p official di on gender and constrained the de-
lopment and el ion of oppositional dis
A fourth variable that inhibits the el ion of it di ses re-

lates to the fact that village men and women alike espouse various features of
“practical” (as well as official) views of masculinity and femininity. This may
seem paradoxical and/or tautological, but the paradox and tautology, 1 would
argue, are more apparent than real. It is in certain crucial respects much easier
to conceive of and develop an oppositional discourse when those against whom
itis deployed operate with a seamless, rigid, uncompromising, thoroughly self-

y. and Other-despising set of ions about the way things are
and should be. But this is not the case in Negeri Sembilan or in other parts of
the Peninsula. In Negeri Sembilun and elsewhere in the Peninsula, men's and
women's views of gender difference and sameness are in many regards quite
similar. Men and women do, after all, operate with the same overarching frame-
work (of “reason” and “passion”) in terms of which gender is experienced,
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understood, and represented, and even the most extreme contrasts between
men's and women's views on gender entail little more than a structural inver-
sion of relationships among the principal signs and signifiers of the framework.
More important, because many men, mpccmlly elite men, espouse views of

gender that are far from seamless, ighly self-

tory, or Other-(female-)despising, th)’ help put to rest :ucpmons on the part of
women that they (men) are in ing or mystifying
discourses. For reasons such as !hcm and ulhcrs nolcd carhcr the discourses of
men help in the of S ses on the part of

women, even though they simultaneously provide legitimate moral space for
their existence in the first place. Phrased in broader and more abstract terms:
dominant ideological formations both produce and limit the forms, scope, and
force of the challenges with which they must invariably contend."

The material presented in this chapter illustrates that in their kinship roles, as
litigants, and in socicty at large, men are in a better position than women to
'lhc in and exploit the i and c sted symbols and i of
time, e, language. law, and “custom” (adat). We have also seen that nwn s
casier manipulability of these symbols, and of uncertainty and indeterminancy
in the law generally, simultaneously flows from and further amplifies power in
numerous social arenas, including specifically legal ones, that women do not
have. A corollary to Ihn mumcnl is that at the level of the individual case,
men's legal i their ies of resistance, are often more
effective than women's, at least in terms of buying time and otherwise main-
taining a status quo in which they can continue to make minimal if any contri-
butions to the maintenance of their wives and children. This despite the fact
that the cumulative effect of such strategies, and of men's comportment as
husbands and fathers more generally, might be said to entail performative con-
tradictions on two counts: first, it fuels Luunlcrheg..mnni\: discourses that sub-
vert the official line that men have more “reason” and virtue—and less “pas-
sion"—than women; and second. it has invited numerous legal reforms that
have had the effect of curtailing men’s autonomy (with respect to extrajudicial
divorce, polygynous unions, etc.) and of more severely penalizing male incal-
citrance and transgression.

We also saw that state domaining is key to the types and characteristics of
discourses generated in the Islamic courts; that an understanding of the dis-
courses and overall culture of the Islamic courts thus necessitates making ana-
Iytic provision for political economy (of colonial-era and postcolonial political
and administrative policies); and, similarly. that an informed interpretation of
the social and cultural salience of the discourses produced within Islamic and
other courts requires that our analytic gaze encompass but also range far be-
yond legal arenas (however broadly defined). That said, we must also acknowl-
edge that our inquiry into resistance (and related matters) has been highly par-
tial inasmuch as the focus in this chapter has bccn almost entirely on resistance
involving litigants. We need also consider resistance on the part of kadi’s staff,
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for court personnel no less than litigants are caught up in webs of power,
which, to cite an observation made by Ong (1995a: 1243) with respect 1o a very
different type of state facility, simultaneously “involv[e] control and subterfuge,
appropriation and resistance,” and acquiesc and ion." These dy-
namics are among the main themes of the following chapter.




PART TWO

Modernity and Governmentality in Islamic

Courts and Other Domains
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CHAPTER FOUR

Reinscribing Authenticity and Identity

The search for effective, measured, unified penal mechanisms is unquestionably
a respanse to the inadequation [sic] of the institutions of judicial power to . . .
new economic forms, urbanization, etc. . . . The attempt . . . to reduce the auton-
omy and insularity of judicial practice and personnel within the overall workings
of the state, . . . [like] the wish to respond to emerging new forms of criminality

- . induce(s] a whole series of effects in the real: . . . they crystallize into insti-
tutions, they inform individual behavior, they act as grids for the perception and
evaluation of things.

—Michel Foucaull, “Governmentaliry”

Given the paradoxes of modemity, there is little wrong, and perhaps a great deal
right, with being ambivalent—especially when there is so much to be ambiva-
lent about.

—Alan Wolfe, Whose Keeper?

IN CHAPTER 1 we examined diverse facets of modernity entailed in the rational-
ization of law, religion, and culture generally through a focus on the history of
Malaysia's Islamic courts. We saw that especially since the nincteenth century,
the courts have been directly implicated in variously conceived projects of
modernity. Some of these projects (such as the reorganization and rationaliza-
tion of the courts) were clearly of British origin and inspiration and were a
constitutive feature of colonial governance. Others are more appropriately
viewed as the outcome of dernizing projects of indi Malay design,
though, that said, they were in many cases inflected by symbols and idioms of
modernity derived from exogenous sources, some of which were European,
others of which were part of the culture of an increasingly transnational Islam.
In this connection we might recall Milner's important observation that ever
since early modern times “the duty of a South-East Asian raja” was “to acquire
the most modern spiritual doctrines and techniques™; that “the good ruler was
always concerned with ‘modernity’"'; and more generally that “in adopting [and
otherwise furthering the cause of] Islam the archipelago rulers were taking their
polities into that Muslim galaxy which must have seemed to encompass the
greater part of the civilized world” (1983: 45; emphases added). We have also
seen in chapters 2 and 3 that contemporary kadi’s concerns to maintain extant
marriages and in these and other ways help reduce traditionally high rates of
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divorce are central P of their ies to contribute to the produc-
tion of modern Malay families and subjectivities, an encompassing and multi-
red project that for over thirty years now has been of central concern both
to the ruling party (UMNO) and the state in its entirety.

This chapter and the next :luhomw on some uf lhcsc lhums by dealing more
explicitly with the i of and
(Foucault 1991), the discursive and other techniques of power |mp||culLd in the
governance of everyday behavior, and the attendant fashioning of “particular
kinds of modern human beings™ (Ong 2001: 9946). As with many other anthro-
pologists, my goal is not to “arrive at some grand theory about modernity, but
rather to scrutinize the concrete manifestations of emerging social practices,
norms, and cultural politics in relation to the market, the nation-state, and to
globalizing forces.” Courts of law are especially appropriate contexts in which
to examine these interrelations. for as Hill and Lian (1995: 29-30) have under-
scored with particular reference to courts in the thriving global entrepét of

itically repressive Singapore, they make up the institutional locale for the
E:ln-mg that constitutes the surveillance mode associated with modern civil
citizenship.

One of my specific goals in this chapter is to illuminate how the narratives of
officials in Malaysia’s Islamic courts aim to shore up certain symbols, idioms,
and meanings of local Kinship. gender. and sexuality—and to transfigure
others—and in these and other ways 1o help constitute modern middle-class
families and subjectivitics and simultancously assure that loyalties beyond the
household are largely confined to the imagined community of Muslim believers
(the ummah) and the state. I begin the discussion, however, by returning to a
theme that runs throughout earlier chapters, which is that if we seek to under-
stand the cultural logic of judicial process or other aspects of the workings of
the courts, our analytic gaze needs to be focused not just on what transpires in
courthouses or is contained in their written records, but also on what does not
oceur in court and what is absent from (or muted in) the written texts. Such
themes inform the first two parts of this chapter, which draw mostly on case
studies from the Islamic courts that involve Chinese converts to Islam and other
non-Malay Muslims (Pakistanis, Indians). These cases raise interesti
tions bearing on issues of citizenship. naturalization. and alterity. They also
highlight how judicial discourses (including their elisions and silences) are in-
volved in reinscribing certain types of authenticity and identity—or, put differ-
ently, how they are implicated in state-sanctioned efforts to bring about new
ways of understanding, experiencing, representing, and otherwise being in the
world.

The third part ot the chaplcr hmadcns lhr.. dmcussmn of authenticity and
identity by id the s of for the cul-
tural identities and everyday lives of “ordinary Malays"” or “ordinary Muslims
(I use the two terms interchangeably) who are not in the forefront of contempo-
rary religious or political developments.” One of my concerns here is to explain
why ordinary Malays are not inclined to resist the rationalization at issue, espe-
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cially the Islamic (the dakwah ). even though many pro-

ponents of rationalization, particularly dakwah people, have targeted beliefs,
practices, and values long central to their (ordinary Malays’) cultural identities.

WHAT'S THERE AND WHAT'S NOT: THE SAID, THE UNsAID,
AND THE UNWRITTEN

My interest in und; ing the kings of the courts—including such issues
as who uses (he courts and why, and how court personnel, litigants, and others
experience and e legal p did of course presup-

pose a careful study of the actual pmccedmgs of the court, including proceed-
ings involving formal adjudication on lhc part of lhc kadi, as well as those
entailing less formal ct s of and ion overseen by lower-
ranking court staff like the counselor and Araffin. The realization of my re-
search objectives also presupposed a careful study of all written records made
available to me. 1 should emphasize, however, that I came to be just as inter-
ested in the flip side of the coin of legal texts, namely, what was left out of the
proceedings or relegated to the back burner, and what was not recorded in
written court documents. The lacunae and silences are in some cases of greater
significance than data of a more c i sort. The implicati are far-
reaching both in terms of the methodologies of archival and interdisciplinary
research and for comparative and theoretical concerns. Let us take these issues
one ut a time.

Consider, first, a hypothetical anthropologist’s or achivist's concern to answer
the question: Are the cases that come before the courts more likely to be initi-
ated by men or women? The answer 1o this critically important question should
provide a baseline from which to begin to understand the dynamics of gender,
power, and difference in the courts, and it should be straightforward, for in-
cluded in the files for all cases are forms with spaces al lhc top 1o enter the
names of “Petitioner” (Sipeminta) and “Respondent” jawab). On the

asis of written court records, the clear impression is (hul most petitioners are
male. But as it turns out. even though husbands are usually listed as petitioners,
wives are much more likely to initiate the legal process (as we saw in the last
chapter).

The reason court staff usually list b as petiti is so that husband
will have to pay the bulk of the legal fees. This strategy by court clerks, the
majority of whom are male, represents a modest effort to compensate for some
of the gender biases inherent in Islamic law and does, in any case, reflect local
recognition that wives are more likely than husbands to find court fees burden-
some. Perhaps more important, this strategy is informed by an implicit belief
held by court staff and the (Malay) population at large. According to this belief,
most of the problems in marriage slcm from mnppmpnnlc behavior on the part
of men, who, official di notwi are less and less
responsible than women. As a male elder once explained to me, “Men are
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responsible for most of the problems in marriage, and they are at fault in most
cases of divorce. The problem is that too many men like the good life, enjoy
gambling and playing around, and basically expect to eat for free.”

The ways in which court staff thus “cook the books” by reinscribing dissat-
isfaction and/or blame with respect to the fulfill of conjugal ibiliti
poses serious dilemmas for bureaucratic record keeping and for archivists and
others who would take court documents at face value so as to better count,
classify, and regulate marriage and divorce. The more general theme has been
addressed by Dipesh Chakrabarty (1988), Partha Chatterjee (1993), Ranajit
Guha (1994), and oth n their work on Indian history and historiography —
namely, that such silences and “noises in the system” lend themselves to dis-
crepant readings and merit careful interdisciplinary research aimed at what
Foucault refers to as their “archeological recovery.”

Official, written records are misleading if taken at face value for other rea-
sons as well. Forms bearing on the certification of marriage are problematic in
key respects. The reason for this is that marriage payments often go unrecorded
&' clerks if relatives of the bride or groom are embarrassed about the sums

ing “too small.” Small payments are stigmatizing, hence villagers do not like
them widely publicized. The sizes of these payments arc bound to be made
public if, as required by state law, the specific amounts are written down on a
form signed by two witnesses and a mosque official from the bride's commu-
nity. The only way around this potential embarrassment is 1o “forget” to fill out
the forms in their entirety.

As should be clear, people who work in the kadi’s office are closely attuned
to and have deep empathy for villagers' sensibilities, and they are willing to
dispense with a certain amount of formality if it seems that such action might
avoid embarrassing those who seek their services. Official sensitivity on these
issues is not all that surprising when one bears in mind that most of the em-
ployees of the kadi's office hail from rural areas that are both geographically
proximate and culturally similar to those of the majority of the people who
come to the courthouse in search of legal assistance or state certification. More
generally, officials of the court tend to orient their own behavior—and to inter-
pret the behavior of others—in terms of the same cultural assumptions that
inform the actions and understandings of the people whose interests they are
enjoined to serve. Circumstances such as these suggest that the considerable
powers of bureaucracy are refracted through local lenses and thus are neces-
sarily i by the ing of local i and di it The
larger issue is that while official discourses such as those of the court are effec-
tive because of their groundin popular language, they are by the very fact of
this grounding rooted in the same cosmologies and perforce have to accommo-
date themselves to them.

Official records in written form are, therefore, no guarantee of great precision
as o “what really happened” or even who the initial petitioners are in cases of a
certain type. These examples resonate with Michael Herzfeld's (1992) obser-
vations concerning the symbolic roots of Western bureaucracy. Herzfeld has
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shown that the transition to literacy, which is among other things what we are
dealing with here (Sweeney 1987), need not entail increased semantic fixity.
This despite bureaucratic concerns with fication and i
that in the workings of the state, order, reason, and reality are necessarily al-
ways privileged or thoroughly hegemonic.

Many of these points are illustrated in the following case, which also demon-
strates that marriage is heavily contractual; that the contracts at issue are in-
creasingly construed in very narrow terms as linking only husband and wife and
not their respective kin groups; and finally, that when “ethnics” (Muslims of
non-Malay background) make use of the court’s services, their ethnic identities
(and, where relevant, their status as Muslims associated with legal schools of
Islam other than Shafi'i) are clearly marked as “Other.”

Case 32: The Pakistani Wife Who Hates Her (Pakistani) Husband: Tebus
Talak Divorce. The first hearing in this case took place in the counselor’s office
and involved Fatimah B., age twenty-six, who is from Pakistan and is not very
fluent in Malay, and her husband, Hamzah M., age thirty-one, also from Paki-
stan. A neighbor (here designated “T™) served as translator/interpreter.

Counselor: Where is your house?

Wife: Rembau.

Counselor: Is it true you don’t like your husband?

Wife: He causes me pain, suffering, punishment.

Counselor: Why? One day you left him. You are always leaving him. Were
you married on the basis of mutual attraction?

Wife: Yeah.

T: T live next door.

Counselor: The husband promised to take her back with him. The day the
husband met Fatimah and wanted to take her back, she refused, indicating
that she'd come by herself.

T: She’s sick, she wanted to go to the clinic and stay at home for two more
days.

Counselor: Why don’t you want to follow your husband? . . . Before the
marriage, Hamzah had never met Fatimah. They first met on the day of
their marriage. Did he ask you if you liked him?

Wife: Yeah.

Counselor: Hamzah acknowledges that you're a quiet person.

[The wife is silent.]

T: She said on the day of the marriage that she didn’t want to be with him.
After six months she was asked if she was pregnant or not. She said she
wasn't.

Counselor: Why don’t you like him? Have you ever fought?

Wife: No.

T: Hamzah says that Fatimah is like a coolie.
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Counselor: [About six weeks back] Hamzah came, but you didn't want to
follow him.

T: Fatimah had not yet finished her medicine.

Counselor: Didn't you say to him that you didn’t want to £0 back because
you were still on medication?

Wife: 1 told him.

Counselor: What did Hamzah say in response?

T: Hamzah said it was a minor illness. Everyone at the father’s house has
work.

Counselor: Did you invite him to stay with you?

Wife: 1 did.

Counselor: Hamzah works in Tampin. It’s far to o back and forth each day.

s why he doesn’t want to stay in Rembau. If he invites you to stay in
Tampin, do you want to or not?

Wife: I don’t want to.

T: It's been ten months of marriage and they’ve never been together. He has
never touched her.

Q’he husband enters. ]

Counselar: Have you ever touched her?

Husband: She won't let me.

Wife: He's fierce [garang| with me.

Counselor: Has he ever hit you?

Wife: No.

Counselor: Why don't you like him?

Wife: [Silence.]

Husband: T don't want to divorce her, ever.

Wife: I don't like him. [To husband:] I you don’t want to divorce, then I
don’t want to stay with you.

Counselor: You two have never been together. Hamzah still loves you. What
are you unsatisfied about?

[Husband and wife argue.|

Husband: T definitely do not want to divorce her.

Counselor: Why don't you like him?

[The wife is silent.]

Counselor: Where is your marriage certificate?

Husband: Didn't bring it.

Counselor: Then this case can't be resolved [now].

T: Fatimah doesn't trust Hamzah, Fatimah's father ordered her to return to
Hamzah's house but she doesn’t want to.

Counselor: How about if we make a letter of agreement that Hamzah is not
going to mistreat you and you must follow him back?

[The wife is silent.]

Counselor: Has he ever given you money?

Wife: Yeah.
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Counselor: Your father doesn’t want you to get divorced. Why don't you like
| him [your husband]?

Husband: If I did ing wrong, I'll ask forgi . But I don’t want to
divorce her.

[The translator/interpreter goes out and Fatimah's father comes in.]

Counselor: T would like to know why Fatimah doesn’t like Hamzah.

Father: She doesn't trust him.

Counselor: How come?

Husband: The first night [after the wedding] I asked her if I did something
wrong.

Father: They were married [on the basis of mutual attraction], but have never
slept together. At the time of the wedding, Hamzah didn’t give any money,
just a necklace and a ring.

Husband: I asked her if she had someone else. . . . She said nothing,

Counselor: This case can't be resolved today. I'm going to adjourn it until

i [next week].

The second hearing in this case did not take place on the specified date
because at least one of the litigants failed to appear in court. When it did occur
some days later, the kadi initiated it by motioning those waiting outside to come
into his chambers. The wife was the first to enter, accompanied by an older man
who was apparently a haji. The kadi ordered the man out without asking him
anything; he wanted to speak to the wife alone. He then addressed her by
asking her, “When were you married? Where's your marriage certificate?” at
which point the husband came into the kadi's chambers, and Araffin, entering
from one of the other rooms, shouted to the ka “Hey. she doesn't speak
Malaysian” and then went out to get the haji who had just been sent out of the
room. Another man, who was to serve as an interpreter for the husband, came
in and sat down. He was wearing dirty rubber boots up to his knees; it appeared
from his clothes that he worked for the Public Works Department as a laborer
or gardener. The kadi realized he was there to be an interpreter and indicated
that he should come up to the desk arca. He did, but he did not sit down as
there were not enough chairs.

Kadi: So. what's the problem?

Translator 1 (Trl): She doesn’t like her husband, doesn't want him, no mater
how much she has to suffer.

Translator 2 (Tr2): They were never together [never slept together].

Kadi: You are Hanafi, right? The wife is asking for a divorce by redemption
la tebus talak divorce]. What do your people do in this situation, when the
wife asks for a divorce?

Trl: This has never happened [in my experience].

Kadi: We have tebus talak; but your people, Hanafi law, I don’t know. . . .

[Trl says something that makes the kadi think that “they” (Hanafi) have
something similar to rebus talak.]
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Kadi: Like pay back the mas kawin, the [money for] the feast, etc.

Trl [speaks to the wife and adds]: He gave mas kawin [in the form of a
necklace] and two rings. Nothing else.

Kadi: If there is hantaran, etc., it should be returned.

Tr2: There were just fifieen or twenty people at the feast.

Kadi [to husband]: What do you claim from her? She doesn't want you.

Husband: It depends on the wife.

Kadi: No, no, no. This is a sin; in Islam, it doesn’t depend on her. If the wife
doesn’t like you and you like her, what are you going to do? The husband
is the one who makes the claim, not the wife. The husband can't say, “1
don't want to divorce her” and leave it at that. You are still married and
still responsible for her actions.

At about this time the husband voiced his view that his wife should have told
him “this” (that there might be a problem, or that she would not let him touch
her) before they got married. Meanwhile, Araffin asks the husband if he under-
stands what the kadi is saying. The kadi seems to have forgotten—or not to
#are—that the wife does not speak any Malay and that the husband's Malay is
rather minimal. Indeed, the kadi is speaking as fast as he usually does when he
is in the midst of a hearing and is speaking in the local dialect as well.

Kadi [to husband]: You can't keep this woman. And she can't claim anything,
because she doesn’t want him [she is the one seeking a divorce]. [Only] if
the husband doesn’t want the wife, then the wife can make claims. So, what
do you want to claim? Are your mother and father still alive? Your brothers
and sisters?

The husband indicates “'yes.” and the kadi enjoins him to “go home and talk to
them about this, about what you should claim.” This is followed by discussion
of the date of the next hearing. The husband makes clear he will come back
later in the week. The wife remains silent, as she did during most of the
proceeding.

A third hearing in this case occurred a few days later. The husband and wife
and the two interpreters present during the previous hearing went into the kadi's
chambers. The kadi began after everyone took their seats,

Kadi [to husband]: What is your claim? Your wife doesn’t want you.

The husband then gave the kadi a typed sheet he had prepared with the help of
his father and one of his in-laws. The list of expenses was as follows: (1)
hantaran—M$800; (2) mas kawin (necklace and two gold rings)—M$2,500;
(3) rental of bus and car—M$800; (4) rental of car for the bride and groom—
MS$150; (5) musical troupe—M$50; (6) rental of tent—MS$150; (7) printing of
wedding invitations—M$200; (8) feast expenses—M$5,500. The kadi took the
list and began reading it over, half out loud.

Kadi: This #2, the mas kawin; do you have a receipt for the necklace?
Husband: No.
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Kadi: Bus rental, tent rental. . . . Hantaran? [To which someone answers,
“There wasn't any.”] Date of the marriage? . . . Mas kawin; two rings.
Where did you buy them? Receipt?

Husband: My father and in-law bought them.

Kadi: Bus rental? From Melaka? M$800 to rent the bus? How many cars?

Husband: Four.

Kadi: Rental of car for the couple? Music? Wedding invitations?

At about this point in the hearing the kadi was given the marriage forms
retrieved by one of the clerks and looked over the section pertaining to the
various types of marriage payments (hantaran, pemberian, and belanja han-
gus). He remarks that if these payments were really made there would have
been a record on the forms, but there isn't, adding that the marriage forms are
signed and witnessed and are not accepted by his office unless they are com-
plete. This of course is very far from the truth; as we have seen the vast major-
ity of these forms are not filled out in their entirety.

The fact that the forms are not filled out completely poses serious problems
for the husband’s claims. So, t00, does the fact that the husband does not have
any receipts with him. When the kadi told him to go back and consult with his
family about the marriage expenses he is claiming from his wife, he did nor add
that receipts would be necessary for the major expenses, such as the rings and
necklace. So the husband is forced to go back home and return with the re-
ceipts, if they exist; everyone else is required to come back as well—all be-
cause the kadi did not tell the husband about the “proof™ (receipts) issue.

The kadi also indicated the wife does not have to return the rings; if she had
broken off the engagement then she would have to, but not under the circum-
stances of this case. He added that he would accept the letter detailing the
expenses but that the husband will have to come back with the receipts and his
father and in-law. He also made clear that not all the expenses will be allowed.
And if I understood him correctly he specified that a portion of the mas kawin,
hantaran, and feasting expenses would be given to him, but probably not the
others (such as the costs of printing up invitations and renting a tent).

The wife, as it turns out, does not have a Malaysian passport but an Indian
passport. The interpreter present on her behalf said that she will be getting a
Malaysian passport in a few more years. Apparently she was born in Malaysia,
grew up in India, and only recently moved back to Malaysia.

The rest of the discussion concerned when the next hearing would be. The
kadi suggested some time in the next five to six weeks. The wife did not say a
word throughout the hearing, but the husband still wants her and feels very
upset and cheated by the whole thing. He told the counselor quite emphatically
that the wife is his “forever, in this world and the Afterlife.”

Comment: After everyone went out, the kadi and the counselor clarified
some of the issues for me and elaborated on the case. The counselor speculated
that perhaps the woman entered into the marriage to obtain Malaysian citizen-
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ship, and I was informed that the husband and wife are not converts but Mus-
lims from birth. The kadi explained that the husband might get M$2,000-3,000
but probably not the M$9,000 or so he is seeking. As for the mas kawin, the
husband can ask for it back since the wife is the one requesting the divorce.
(Later, though, the counselor opined that he would not get the mas kawin back
because it is the wife's.)' The kadi also clarified that there is no edah period if
the wife was never touched.

Araffin later filled me in on tebus talak (also known as khuluk) divorce by
noting that this type of marital dissoluti rare and adding that when it does
oceur, it is usually very early in the marriage. One of the main reasons it
occurs, according to Araffin, is because some wives “won't let their husbands
touch them,” or refuse to have any more to do with their husbands after one or
two occasions of sexual relations. A different scenario obtains if a bride has
falsely claimed to be a virgin before marriage (if, for example, the husband
realizes on his wedding night that his wife is not a virgin after all). In the latter
circumstance he feels tricked and lied to and may demand a rebus talak divorce,
ginsisting that he be repaid for what he “lost” (the marriage payments, wedding
expenses associated with feasting, etc.).

The amount of money husbands demand in these cases is not automatically
approved by the kadi, who takes into i ion the wife's il and
sees what she can afford. He will not order a payment in excess of what she can
manage. And he will want to know the extent of payments and other gifts to the
bride, the cost of feasts, and specifically how much of the groom's own
money—as distinct from his family’s money—went toward all of this. The
money given by others in his family is not altogether relevant. The main con-
cern, according to Araffin, is what the husband himself paid. This is one reason
why it is crucial to have accurate records of marriage expenses such as han-
taran, pemberian, and so on. If there is no reliable record of these, there can be
major problems in reaching settlements for rebus talak.

REINSCRIBING AUTHENTICITY AND IDENTITY

The previous case illustrates (among other things) some of the more extreme
strategies deployed by women who resist one or another entailment of mar-
riage, as well as the limitations and costs of the informal nature of judicial
proceedings, of what might be termed the “downside(s)” of the cultural logic of
Jjudicial process. In the latter connection, one could perhaps argue that the hus-
band was mistreated or poorly served by the system to a gr:aler dtgrec than lhc
wife, insofar as the kadi gave him i p and

about what he needed to press his claim for reimbursement from his wife, and
he was thus required to go home and return with additional, written information
in the form of receipts, etc., that would serve to verify the expenses for which
his wife would be liable. The case might thus constitute one of the exceptions
that proves the rule that women are far more likely than men to be buffeted




REINSCRIBING AUTHENTICITY AND IDENTITY 205

about by the system, in the sense that they are encouraged by the words and
deeds of the court to accept delays, compromises, and uncertainties from part-
ners who seek to foreground their own wishes and priorities.

The proceedings in this case are notable for other reasons as well, including
the “to-ing and fro-ing” over written evidence; the valorization of written agree-
ments; and the ways in which the courts ride roughshod over those who are not
literate or fluent in the national language and otherwise help pull members of
largely oral cultures into a world of literacy. Perhaps most significant, however,
are the ways in which the proceedings highlight how the courts are implicated
in the inscription of new identities, new modes of relatedness (such as compan-
ionate marriage), and new definiti of what is ic or legiti and
what is not. The legal discourse concerning which marriage payments will be
returned to the husband is especially relevant here. Recall the kadi's position
that not all the expenses incurred by the husband and his relatives will be made
good; only those that came directly from the husband are legally salient and
within his right to claim. The legal discourse here turns on a view of the institu-
tion of marriage that is clearly heavily contractual but also defines the institu-
tion in terms of an exceedingly narrow contract between husband and wife,
not one involving their respective kin groups, however narrowly (or broadly)
defined.

As Muslims, Pakistanis (like Malays) do of course have such a cultural con-
ception of marriage—one that is embedded in but by no means entirely deriva-
tive from the marriage contract (akad nikah), for example. But they also have a
contrasting and in some respects contradictory view of marriage as a union
linking not just husband and wife but also—and more important—two expan-
sive groups of kin. As this case (and many others considered earlier) suggests,
the latter conception of marriage is completely irrelevant in modern-day legal
arenas such as the Islamic courts. This despite the court’s recognition that indi-
viduals are embedded in and sustained by kin networks (a recognition evi-
denced in this instance by the kadi’s questions and admonition to the husband:
“Are your mother and father still alive? Your brothers and sisters? Go . . . talk
to them about this”). Not coincidentally, the latter ption of marriage is
also strongly discouraged by the system of wage labor and the modern capitalist
economy generally, as well as the secular courts and countless state policies
concerning subjects and citizens including, not least, the granting of voling
rights, passports, and identity cards to individuals, not groups.

In these regards, it is interesting to note that the Islamic courts are operating
as an ethnic or cultural (or, as it is usually expressed in Malaysian discourse, a
“racial”) leveling mechanism. This becomes all the more clear when one stops
to consider that comparable cultural work—the devaluation of extended (con-
sanguineal, affinal, and “fictive”) kinship of all varieties—is being carried out
in the secular courts whose domains of jurisdiction include matters of family
law involving Chinese, Indian, and other non-Muslims. One of the great ironies
of the Islamic courts in present-day Malaysia is that the courts are key compo-
nents of an institutional network whose most important functions are thought to
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include the safeguarding of Malays and Malay culture from the real and imag-
ined threats of Chinese, Indians, and other non-Malays, on the one hand, and
the ravages of stat capitalist d along with Western-styl,

commercialism and moral decline, on the other. And yet at least in the arenas
we are considering here, the more the courts adhere to what are regarded as
authentically Islamic and modern pmumu that entail the refashioning of new

Malay-Muslim families and subjj ities, the more they il to the pro-
duction of a Malay-Muslim citizenry whmc subjectivities and forms of kinship
converge with those of the nation-state's Musli i This re-

fashioning thus implicates the courts in lhc erasure of the very cultural differ-

ence they are supposed to safeguard with all of the resources at their disposal.

In order to further explore the relevant discourses and dynamics in the Is-
lamic courts, let us recall that court personnel often jiggle or cook the books,
even though this entails subverting certain classifying and ordering functions
that are central to their state-defined bureaucratic charters. I should stress here
that court officials are motivated to do so by deeply held moral convictions

#bearing on “family values” that are more compelling than the myriad interests
underlying state passions to count, classify. regulate, and discipline. In other
areas, of course, the actions of court officials are more consonant with state
objectives. This is especially apparent with regard to the privileging of order
and reason, and the impulse to regulate the disorder and passion seen as inher-
ent in certain modalities of kinship beyond the nuclear family.

The narratives of court officials are designed to bolster certain symbols, id-
ioms, and meanings of local kinship and to transform others and thus help
ensure that allegiances beyond the household are largely limited to the global
community of Muslim believers (the ummah) and the state. The sanctity of
conjugal ties and parent-child relations are given clear precedence in terms of
the overt content of exhortations and pronouncements to troubled couples, wit-
nesses, and character references. This same priority is evident from what is
conspicuously absent from these exh and | such as
positive remarks or inferences concerning collateral rclanvﬂ and kin groupings
like kindreds, lineages, and clans (cf. Sharifah Zaleha Syed Hassan 1986: 184).

A partial explanation of these patterns lies in the tacit assumption that the

smooth functioning of the courts, like the rational workings of modern states
generally, presupposes narrowly defined (nuclear) family units, not an expan-
sively construed, hence encompassing and always potentially highly unruly
kinship, unless of course the latter is “merely” metaphorical as opposed to

“real.” This despite the court-recognized fact that the encompassing kinship at

issue here has long provided local refuge from the ravages of state-sanctioned
capitalist development.

I'should perhaps be more explicit here and underscore that the narratives of
court officials are strategic components of discourses on kinship that are ad-
vanced by the state. These discourses are keyed to concerns to enhance or at
least sustain not only certain types of political legitimacy and political stability
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but also the economic, religious, and overall cultural development that helps
underwrite political legitimacy and political stability alike. State discourses on
kinship are thus crafted to effect an attenuation of the extended kinship that has
long typified rural Malay society, partly because it is widely believed that such
kinship is an obstacle to the consolidation of the narrowly defined political
allegiances that are vital to the state’s patronage machine. Forms of extended
kinship, like other “backward” excesses and passions of rural society, are also
construed as a drag on economic initiative, hence an impediment to the eco-
nomic development of the Malay population, which trails behind the Chinese
and Indian minorities in terms of overall economic standing. (Such develop-
ment, as noted earlier, has been a central platform of the national ruling party
[UMNO] for a full thirty years; and UMNO is quite explicit—discursively and
otherwise—in its twofold campaign to eliminate rural Malay society and cul-
ture as “traditionally” constituted and “replace” it with a newly created sector
of middle- and upper-middle-class urban Malay capitalists.)* And of course ex-
tended kinship provides potentially fertile ground for nepotism. Moreover, as
already noted, extended kinship is believed to be conducive to the realization of
loyalties and antagonisms that interfere with the development of the seamless
brotherhood enjoined on all Muslims as members of the global Muslim commu-
nity, which is, by definition, a highly valued form of family as well. In short,
because “the family™ is a microcosm of the moral order that underlies and helps
frame the always unfinished business of nation building, it is necessarily “proj-
ect, terrain, and target™ of state politics and competing discourses of all kinds.
In a variety of w. then, Islamic courts are strategic players in the creation
and policing of new Malay families and subjectivities. It is thus highly ironic
that the language of the kadi and other court personnel is thoroughly infused
with the symbols and idioms of the very same classificatory kinship that the
courts and other institutions keyed to the workings of the state have targeted for
climination (or at least rationalization). For example, the terms of reference and
address usually employed by court staff when dealing with litigants and other
mcmbu\ of the public who are assumed to be their seniors are “elder brother,”
i “uncle,” “aunt,” etc., rather than terms with no kin referents, such
as “Mr.” or “Mrs.” Although this might strike the outside observer as a “perfor-
mative contradiction” in Denys Turner's (1983) sense, there are two reasons
why I do not think it is experienced locally in any such contradictory terms.
First, in many contexts Malays do not draw a sharp distinction between “real”
and “classificatory” kinship. And second, the courts’ devaluation of extended
kinship is not usually explicit. It tends instead to be Iargely unmarkcd and
rather i Itis, within a “pro-fi
that not only lends itself to dwerL.em readings but also stmngly emph:mzcs the
value of intact families and households built around stable, or at least enduring
and minimally sustaining, marriage ties. What is not usually explicit in the
kadi's chambers but is nonetheless obvious from initial interviewing and coun-
seling sessions overseen by his assistant (the counselor) is that such intact mar-




208 CHAPTER FOUR

riages, families, and houscholds are not only privileged in relation to collateral
and other extradomestic kinship bonds but are also seen as very much threat-
ened by them.

In the chambers of the c h lament that many
serious marital problems stem from meddling or other interference on the part
of their wives' mothers and sisters. Partly for this reason. the counselor fre-
quently admonishes women not to overvalorize their bonds with their mothers
and other blood kin at the expense of their marriage ties. Such advice is most
often dispensed to young wives, who are told that it is their husbands, not their
mothers, sisters, or other blood kin, who will look after them during times of
hardship. Such advice is highly ideological in the sense that it refers more to an
imagined or intended state than to a reality existing at prc;cnl for rates of
abandonment and divorce have long been quite high. This is to say, first, that
women—especially women from poor houscholds, who constitute the main cli-
entele of Islamic courts throughout Malaysia—cannot really count on their hus-

*nnds to be there “through thick and thin,” and second, that on these particular
ssues the discourses of the court are profoundly disjunctive with respect to
many of the lived social experiences shared by these women and their female
elders and other kin. Consider the following.

Case 33: Che Tom, Who Seeks Nafkah and Will Not Go Live with Her Hus-
band in Jelebu. Present at the first hearing of this case that I observed were a
thirty-two-year-old woman (Che Tom), her twenty-six-year-old husband (Said
Ali), her mother (who was in and out of the office at different points in the
hearing). and the couple’s two children. It appeared that the wife was the first to
approach the court; she claimed that her husband had been delinquent in the
payment of nafkah.

Among the wife's principle complaints were that she had not seen her hus-
band, who lives in Jelebu, for about eight months and that he “won’t come
back.” As it turned out, the husband had not even returned for the birth of their
second child a few months earlier: indeed, he does not even know the gender or
name of the child.

The husband responded to these charges by explaining that his father is sick
and that he has to look after him. Since the father lives in Jelebu, he has to be
there, especially since he works there as well. He added that his wife will not
g0 to live with him in Jelebu and that he refuses to live with her family in
Rembau where she currently resides.

The wife and her mother (who spoke a great deal for the wife) said that one
of the husband’s relatives made or offered to make arrangements for him to get
posted in Rembau instead of Jelebu but the husband did not want to go. The
husband reiterated the need to take care of his father, at which point his mother-
in-law interjected that the father has a wife to look after him and she is not even
the husband’s real mother (she is his stepmother), the implication being that
there is no reason for him to be so attached to her. The husband countered with
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the remark that he does not get along with his (elder) sister-in-law and does not
want to live with the wife’s family in Rembau.

The husband admitted that he had been less than responsible, particularly
inasmuch as he did not even know the name or gender of his second child, who
is now more than eight months old. He promised to change his attitude and was
quite open and seemingly sincere in his stated desire to be a better husband and
father.

The wife's mother repeatedly answered for her daughter (the wife) and other-
wise interfered in the proceedings. It was obvious, especially to the counselor,
that one of the chief problems was that the mother/mother-in-law meddled in
the affairs of her daughter and son-in-law and had in fact told her daughter not
to follow her husband to Jelebu. One of the wife's main reasons (arguably the
only one) for not following her husband to Jelebu was that she did not want to
live apart from her parents.

The counselor gave the wife a long lecture on the duties and responsibilities
of being a wife, the problems of getting and being divorced, making it quite
clear that once she got married her primary responsibilities were to her husband
and that she had to listen to what he said and asked her to do. *You must follow
[your] husband’s rule[s]” (mesti ikut perintah suami) she said on a number of
occasions. “[T}his is part of religion, a basic comerstone of Islam. . . . Forget
what your parents say. . . . Don't listen to them and don’t let them interfere.
After all, what is going to happen when they aren’t around any longer? Who is
going to take care of your children? Who is going to take care of your hus-
band’s food and clothes if you don't?”

The counselor then inquired of the husband and wife if they loved one an-
other. Both said yes, and she asked the wife if she was going to follow the
husband back to Jelebu. After thinking about it for a while, the wife replied,
“No." It was then that the counselor asked her over and over, “Are your parents
interfering in this, telling you what to do?” Finally, it came out that her mother
had forbidden her to go to Jelebu. The counselor was visibly upset with this and
again lectured the wife on the importance of thinking for herself, being inde-
pendent of the mother, etc., but much of what she was saying (“rely first and
foremost on your husband; forget about the rest of your relatives, especially
your parents”) scemed to be going against the grain of local kinship.

The husband rei his admission of ing and his i to
changing, adding that he had never hit his wife or gotten angry with her. The
counselor then told the wife that there is no reason why they should divorce,
advising the husband to try to work it out through discussions with his in-laws
and instructing the wife to explain her position to her mother and tell her that
she did not wish to disobey her but has to go live with her husband in Jelebu.
The counselor clearly sought to promote reconciliation among all parties con-
cemed and tried to keep the marriage intact.

In explaining her perception of the problem to the husband and wife (the
mother/mother-in-law was in the room at this point), the counselor said that
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most of the counseling and divorce cases that reach the kadi's office involve
interference on the part of the wife's parents, problems with the husband’s
small income, etc. She also informed the wife that she wanted a decision on
whether or not she was going to follow her husband to Jelebu and that she
wanted the wife to come up with her own decision, uninfluenced by her mother,
within four weeks. She would be in touch with her before then to set up an
appointment.

During a second hearing in this case, which occurred nearly six months later,
the husband and wife were present, as were the wife's parents, though only the
father entered the 's chambers. I came into the ’s office a few
moments after the hearing had begun, so I do not know how it started, but when 1
entered, the main issues taken up had to do with the informal custody of the older
of the two children, who is about two and a half years old. The wife's mother
wants to take care of her, as she has been doing since the little girl was two months.
old. They are very attached to one another; indeed, the little girl does not want to
be apart from her grandmother and in fact prefers her to her own mother.

A bit later in the hearing the wife announced her decision. She would go live
with the husband in Jelebu on one condition: that the husband formally invite
her to come live with him. The husband appeared quite patient throughout all of
this, though shaking his head. smiling, and jiggling his leg quite a bit. At var-
ious points in the hearing the counselor continued lecturing the wife on the
importance of making her own decisions, on the husband’s rights, on the fact
that the husband has a right to the child as well, and so on. The husband
indicated that he would formally invite his wife to live with him within a few
weeks. He also mentioned something about his in-laws (perhaps the sister-in-
law), adding that he and his wife could live temporarily with his brother, if
need be. The way things were left, it was up to the husband to decide whether
he and his wife would raise their little girl or allow her to remain with her

The husband promised to get in touch with the counselor to let
her know his final decision on this.

Comment: In a discussion concerning the first hearing in this case, the coun-
selor made clear to me that she sees definite conflicts between Islam and adat,
as evidenced by her statement that “adar should be adhered to, but with condi-
tions,” the conditions being that where adat and Islam prescribe or encourage
different behaviors, Islam must be followed. Concerning postmarital residence,
for example; while Islam says that the wife should follow the husband. adar
encourages couples to live with the wife’s family, This was clearly an muc m
this case, and so far as the was there was no
course of action other than the wife’s going to Jelebu to live with her husband.
The counselor also told me that when difficulties arise due to the interference of
a married woman’s parents, they are almost always the fault of the woman's
mother as opposed to her father and that complaints of the sort at issue here
usually focus on the husband’s meager income or lack of steady employment.
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More important in the broader scheme of things, however, are the ways in
which cases such as this illustrate the role of court narratives and practices in
reinforcing female roles, including not only women’s religiously mandated sub-
mission to their husband's expectations and desires but also their sanctified
roles as mothers, This is a pronounced theme in many of the cases 1 discussed
in chapters 2 and 3, the more general point being that it is one of the more
striking patterns 1 observed in the courts throughout my entire fieldwork. Pat-
terns related to the theme of female role reinforcement are even more promi-
nent in the ethnographic research bearing on Islamic courts located elsewhere in
Malaysia, the most detailed of which, as already noted, focuses on courts in
urban areas of the states of Selangor and Kedah in the early 1990s (Sharifah
Zaleha Syed Hassan and Cederroth 1997; cf. Rosen 1998: 181). That said, there
are significant variations on the theme of female role reinforcement. One such
difference is that while the narratives and practices of Islamic courts in Se-
langor and Kedah tend to play up and otherwise reinforce women's roles as
wives and mothers, they tend to play d indeed, disc 's
roles in the paid labor force and in extradomestic activities generally. Discour-
agement of the latter sort on the part of the court is not pronounced or at all
common in Negeri Sembilan (in my experience). In fact, we have seen nu-
merous instances (such as case 3) in which officials of the court pass over
complaints from husbands that their wives work outside the home and thus
have insufficient time or energy for the (“proper”) performance of domestic
duties. We have also seen court officials counsel husbands that such activitics
are vital for houschold maintenance.

Itis difficult to say with certainty whether these contrasts between Selangor
and Kedah on the one hand and Negeri Sembilan on the other derive from
differences of an urban/rural or class (or intraclass) sort; from regional cultural
variations (keyed to divergent adat and their respective implications for “cus-
tomary™ patterns of female inheri i ip, and production); and/or
from the administrative and other (legal, political, religious) changes that oc-
curred in the interval between my fieldwork in Negeri Sembilan courts and the
research that focused on courts in Selangor and Kedah. Based on data from a
wide variety of sources that indicate increased pressure on women to focus
most of their time and energy on domestic roles (Ong 1995b; Stivens 1996,
1998; Chin 1998; Gaik 1999; Sloane 1999; Tan 1999; Frith 2001), it could well
be that this last variable is the most relevant and that in Malaysia as a whole the
Selangor/Kedah pattern is more likely to prevail in the future. Needless to say,
this does not bode well either for women or for the living standards of the
houscholds and family units their incomes help sustain.

I'hasten to add that it is not only in the privileging of conjugal relations at the
expense of other sorts of kinship bonds that the courts are implicated in projects
involving the refashioning of modern families and subjectivities. The court’s
valorization of blood ties over relations of formal and informal adoption makes
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up another facet of the modemity project, as does the foregrounding, especially
in matters of inheritance, of filiation entailing shared substance. Consider, first,
the following case.

Case 34: The Indian Man Who Divorces His Malay Wife and Will Not Have
to Pay Child Support Because Their Adopted Child (Anak Angkat) “Isn't
Really Theirs.” Present at this hearing, which occurred in the kadi's chambers,
were a young Indian man, his Malay wife, the kadi, and (toward the end of the
proceeding) Araffin. The husband is from the state of Perak, the wife is from a
village in Rembau, and they have been married for more than four years.

Shortly after the husband and wife sat down and settled themselves, the kadi
launched into a series of questions: How many children? Adopted children?
Your own children? The problem(s)? and Where are you from? After he re-
ceived answers 1o these queries, the kadi tumed to the wife and asked her how
long her husband had been gone, to which she replied: three months, minus a
day or two. The husband had not provided nafkah for at least six months,
perhaps closer to a year. The husband acknowledged that he had not given any
money in such time because, as he put it, “I don't have any.” As they contin-
ued, it became evident that they were estranged (rak sesuai) and that neither
one wanted to remain in the marriage.

After expressing exasperation at how many divorces occur—"Ayyh, divorce,
divorce, divorce”—the kadi moved on quickly, asking about nafkah edah and
sepencarian; Motorcycle? Car? Land? The husband, who is involved in some
sort of business or trade, answered in the affirmative to each of these questions,
clarifying, however, that he does not have the land anymore since he sold it and
is now bankrupt.

The kadi informed them that the nafkah edah is three months and ten days,
adding that the husband cannot (re)marry within this period. Addressing the hus-
band, he then asked: “How much are you going to give?" The husband replied,
“MS100.” Kadi: “MS100 a month?" “Ya." “Okay, that is M$330.” The husband
indicated that he would pay it next month via the kadi’s office. later clarifying
that he would pay the first installment (rather than the entire sum) next month.

The Kadi then raised the issue of muta’ah with the husband: “Muta’ah? . . .
you've been married to your wife for four years and four months. . . . Every
divorce involves nafkah edah, muta'ah, sepencarian, if there is any, and nafkah
anak, if there are any children. This is written in the Quran.” Based on the kadi's
verbal summary of the agreement a few moments later, it appeared that the
husband had agreed to a muta’ah of M$500. The kadi also explained that sepen-
carian included any property the husband may have acquired since getting mar-
ried, and that any such property would be split equally between husband and
wife. But he did not go on to make clear exactly how this division would work in
the case of the husband's car and motorcycle.

Because the kadi was very much in a hurry, apparently to g0 pick up one of
his children, he was now rushing through the proceedings. Instructing Araffin to
get the relevant form(s), he asked the husband if he could read. Since the hus-
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band replied that he could not, the kadi then read aloud the statement that the
husband was instructed to recite, which included the words, “I . . . without
being forced and with a clear mind . . . divorce my wife with one ralak.” The
kadi added that if the husband could not read (or recite) that statement, he could
say, “I divorce my wife with one ralak,” which he proceeded to do. The kadi
went on 1o inquire of the wife if she accepted the divorce; she responded in the
affirmative. At this point in the hearing, although the relevant fees and forms
had not yet been taken care of, the kadi got up and basically ran out the door,
trotted out to the parking area, and got in his car. Just before he drove off,
Araffin rushed out with one or more forms that required the kadi's signature;
the kadi signed them on the hood of his car and drove off in a cloud of dust.

When Araffin returned, the husband asked him whether or nat he was going
to have to pay nafkah anak. Araffin did not know what to say, especially since
the kadi had already driven away by this time, leaving this particular issue (and
many other details of the case) hanging.

Comment: Later on [ discussed some of the features of the case with the
counselor and Araffin, who appeared quite embarrassed about the kadi's abrupt
departure while the hearing was still in progress. The case had come to the
attention of the kadi’s office before this, for the kadi and the counselor, who did
not sit in on the hearing this time around, knew many details of the case. |
asked Araffin about the nafkah anak. He remarked that “there wouldn't be any,”
adding that the husband wants to raise the child but that the kadi and other
authorities brought in on the matter will not allow this. Assuming that the wife
does in fact raise the child, there will not be any nafkah anak because “it isn't
really their child.” Araffin mentioned that the transfer (of rights over the child)
was not done in any official way, adding something about five years not having
yet passed or elapsed. The bottom line is that Islamic law does not recognize
the informal adoptions of children that are so frequent among Malays, espe-
cially in rural areas (sce McKinley 1981; Banks 1983; Peletz 1988b; Carsten
1997).

Some of the same dynamics at issue in this case obtain in the administration of
Islamic law bearing on inheritance and other property relations, for here t0o we
see a devaluation of coll. ties and cl; y kinship. Not coincidentally,
the foregrounding in this context of filiation entailing shared substance (blood
[darah), flesh/meat [daging]) resonates with the court’s nonrecognition of the
exceedingly common practice of (informal) adoption. The court’s refusal to
recognize kinship that is not grounded in shared substance is very much out of
keeping with local sensibilities, which tend to emphasize that kinship is ulti-
mately per ive, not logical. More this refusal i
another example of the courts’ attempt to redefine “authzntic” kinship in oppo-
sition to “inauthentic™ kinship, which, according to the modemity-oriented dis-
courses of court and state alike, means kinship without legal standing or moral
value.
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There is considerable irony in the court’s denial of legitimacy to adoption
coupled with its explicit recognition of the extreme fragility of marriage ties.
The irony is that such positions resonate deeply with and probably reinforce
what the court regards as certain of the more parochial and problematic aspects
of local distinctions between “authentic™ and “inauthentic” Muslims and fly in
the face of other work the courts are mandated to carry forward. To oversim-
plify the local view, authentic Muslims are Muslims by birth, and as such they
have in common with the Muslim community not only shared substance but
also the commitment to Islamic codes for conduct that is necessarily entailed in
such shared substance.” Inauthentic Muslims, by contrast, are Muslims through
conversion, who necessarily lack the shared substance characteristic of the um-
mah and, by implication, the commitment to the code for conduct as well. In
short. in the local view. religious identities—like ethnic identities, gender iden-
tities, and sexual identities—are not chosen or achieved in the sociological
sense. They are ascribed at birth because conveyed through the blood and. in
this sense, profoundly “natural.™

To claborate on the irony referred to a2 moment ago: many of the court’s
perspectives on adoption and the tenuousness of marriage drive home the point
that the most powerful and enduring identities, loyalties, and passions are car-
ried in the blood and, in any case, ascribed. hence relatively immutable. And
yet the courts are key components of an institutional network that serves the
needs of and hopefully adds to the ranks of those who convert to Islam
(mualaf). (Recall here that the staff of the court includes an official whose job
15 1o provide guidance and other assistance to converts and to serve as a liaison
to the national board specifically designated to serve them [PERKIM].) As
such. the courts necessarily underscore a reality that is in some ways central to
the achievement of civil society but is nonetheless locally unsettling. To wit,
religious identities and loyalties—like identities and loyalties of many other
kinds—are not ascribed at birth but are at least potentially not only freely
chosen but also hybrid, fluid. and protean. Such realities are rendered all the
more locally ling when one consi that many Muslims convert to
Islam because of their desire 10 take a Muslim spouse. This fact. coupled with
the high statistical probability that any local marriage will end in divorce,
means that the religious identities, commitments, and loyalties of converts are
seen as resting on the very shaky bed of marriage. | would suggest that on some
level(s) circumstances such as these cannot help but trouble the identities—
though not necessarily the and loyalties—of 18, To
appreciate some of the dynamics alluded 1o here, we might consider the follow-
ing two cases,

Case 35: Indian Woman Inquiring abows Converting to Islam. This inquiry
occurred while | was talking to the counselor about proceedings in another case
that had just come 10 a close. [ involved a young Indian woman who came into
the counselor’s chambers looking rather aimless, She mumbled something to
the counselor (which | did not hear) and seemed (o be asking for advice on
where W tm if she wanted o convert o Islam, though she also made a passing
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reference to a police report. The woman then left the counselor’s chambers
almost as quickly as she had appeared and rode off on the back of a motorcycle.
The counselor proceeded to explain to me that the woman had been living with
someone for a few years and that she has two children with him. It is not clear
if the man with whom she has been living is 2 Muslim or not, but he recently
drove her from the house, at which point she seems to have filed a police
report. Now she is involved with an Indonesian (or a Malay) who is a Muslim,
and she wants to marry him. Perhaps more precisely, the man said to her that if
they are going to have a relationship then they best be married. So she wants to
convert to Islam and has come to the court to look into how she should go
about this.

Comment: In discussing this case with me, the counselor was clearly irritated
by the fact that the woman's sole motivation to convert to Islam was so that she
would be able to marry a Muslim. “What if something happens in their mar-
riage”" the counselor asked rhetorically. “Then will she renounce Islam? We
don’t want this." Significantly, the counselor was far more upset about this
scenario than about the very serious and obviously long-term (criminal)
breaches of morality preceding the woman's visit to the courthouse.

The only other proceeding involving conversion to Islam that I observed was
initiated by a young Chinese woman. This case (considered below) also under-
scores the cultural and institutional link between religious conversion and mar-
riage. It h as well the 1 so far as Malays are
concerned, of an observation made by W w. Skcnl in the course of the 1899-
1900 Cambridge University Expedition to the northeastern Malay states that
“Malayising Siamese . . . often turned Muslim because they had a Malay wife,
but ‘their hearts remained untouched'™ ([1900] 1953: 113; emphasis added).

Case 36: Marina Low (or Long) bte. Abdullah, the Chinese Convert to Islam
Who Needs a Wali Hakim. Present were two young women in their mid- to late
twenties, two older men (probably in their sixties), one of whom was the imam
in the area in which the bride-to-be resided, and two employees from the kadi's
office who were called in to act as witnesses, Marina, the petitioner, is Chinese
and a recent convert to Islam. Like previously unmarried Muslim women in
most jurisdictions of Islam, she must have a legal guardian (wali or wali hakim)
to get married. The legal guardian must be a Muslim and a male, preferably
(and typically) a close blood relative such as the father. In this case, however,
the father is not a Muslim, and thus an official (such as a judge or hakim) must
perform the task. Marina Ilud come to the kadi's office to have this taken care
of, o get the requisite | and formal authorizati

There was nervous, titlering laughter toward the beginning of the session
when the kadi asked Marina what her name was. The response, though 1 do not
think this came from Marina herself, was Marina Low (or Long), which was
followed by laughter. One of the emplayees of the office then said something
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like, “Yeahlah, daughter of Abdullah [binti Abdullah].” Abdullah being the
“last name” typically given to converts. More nervous laughter ensued.

The kadi explained to Marina that he is supposed to “marry her” (serve as the
wali hakim), but that he is also capable of designating his authority to the imam
of the (mosque) community of which she is a member. He went on to explain
that he needed to know if she agreed to this transfer of authority. Marina con-
sented and the kadi then held the imam’s hand, in a prolonged handshake-like
gesture, reciting the relevant legal passage that effectively transferred his au-
thority in this matter to the imam.

Comment: Perhaps most interesting and revealing about this case is that ner-
vous laughter and a sense of awkwardness pervaded most of the encounter. The
laughter and awkwardness seemed keyed, ultimately, to nervousness and anxi-
ety about Marina’s oxymoronic cultural identity as a Chinese Muslim. Such
hybrid cultural identities are far more oxymorcnic than those involving Mus-
lims from other ethnic groups such as Indians. Indian Muslims are in fact con-
sidered “Malay™ in certain contexts—which virtually never happens with Chi-
nese converts (Nagata 1978; Frith 2001). Whether the ousness and anxiety
at issue in this case are also derived partly from explicit awareness that Ma-
rina’s commitment to Islam may well be no more stable or durable than her
marriage is hard to say, though I suspect that this was very much involved as
was clearly true of the preceding case.

These latter two cases, along with two of the others considered earlier in this
chapter, indicate that some “ethnics” do wander into the courts. But their small
numbers relative to the total volume of litigants and other clients underscore
that the courts are designed and as a decidedly Malay ph:

though not explicitly marked as such. (Recall here the kadi asking Pakistani
Muslims what “your people” do in cases of tebus talak.) So, too, in many
respects is (local) Islam in its entirety. Such social facts are abundantly obvious
to Malaysian Chinese. As Donald Nonini (1998: 446-47) has noted. Malaysian
Chinese not only regard Islamic courthouses as state spaces and thoroughly
“Malay.” but they also “associate them with police powers that are capricious
and dangerous to them, and thus do their best in everyday life to avoid
them.” The more general theme is that Islamic courts are key players in con-
stituting and policing ethnic and other boundaries (see Peletz 1993a, and below
[chapter 5]).

The basis of local distinctions between authentic and inauthentic Muslims is
more complex than suggested thus far. For even people considered “Malay™
whose ascendants have been Muslims for a number of generations are, at least
in certain contexts, not considered “real” or “true™ Muslims. And more often
than not, such people are suspect with regard to their command of Islamic
knowledge and their commitment (o the moral values entailed in that knowl-
edge. The reasons for this have partly 1o do with Malay notions of “origin-
point” (asal-usul) and the idea that one’s origin-point is a defining feature of
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one's personhood and identity. Put simply, a stigmatized origin-point, like one
that confers prestige. endures through time.

The courts evince strong commitment to certain entailments of the concept of
origin-point (as we have seen earlier, especially in chapter 2). But as we also
saw when we focused on the work of the courts and the cultural logic of judi-
cial process in particular, the courts are at the same time committed to effecting
an attenuation and transformation of the concept, such that it is more in keeping
with their visions of and for the ideal future of the Muslim community. This is
most apparent in the fact that while the courts are concerned 1o ascertain origin-
point in a limited geographic or territorial sense, they are altogether silent with
respect to litigants' membership in specific lineage branches, lincages, and
clans and with respect to various other aspects of gencalogy and pedigree,
which, historically speaking, were critical features of personhood and identity.
There is. in short, little concern with any such dimensions of origin-point or
personhood, even though villagers. especially those over forty-five to fifty years
of age, are acutely concerned with some of these other dimensions of the con-
cept. In Negeri Sembilan, this includes the idea that seriously inappropriate
marriages involving matrilineally related ancestors going back as far as seven
generations may result in an individual’s being or ibiting one or
another form of taint (cacar).

Concerns of the latter sort were raised in Bogang throughout the second
period of fieldwork. This was partly because an important position in the indig-
enous clan-based polity had become vacant and the new appointment was very
much on people’s minds. The undang and his staff were conducting interviews
with numerous villagers in Bogang (and clsewhere?) who were considered via-
ble candidates for the office, and just as the material rewards and perks were
quite significant—a handsome monthly pension, a Mercedes with a driver and
“flags on the hood,” as some villagers put it—so too was the prestige involved.
Not only did the successful candidate need to come from the appropriate clan
and lineage. but he (the candidate had to be male) also needed to have excep-
tional knowledge of adar and, ideally at least, be free of disqualifying condi-
tions. Villagers I spoke with were clearly displeased with the candidate eventu-
ally chosen for the post, a wealthy, smooth-talking man with many years of
experience in the civil service. One of the reasons given for their dismay was
that some four or five generations back there had been an incestuous union
(sumbang) among his ancestors. Not surprisingly, as some confided to me, his
mother had a serious skin affliction as a consequence of this inappropriate
union. More directly relevant is that this ancestral incest should have disqual-
ified him for office. That it did not was for many elders a disturbing sign of the
times, driving home the point that money and other profane considerations—
the man eventually chosen for the post was said to have delivered sacks full of
money to the undang to help ensure his successful candidacy—can and increas-
ingly do override the natural (God-given) order of things.

It remains to add.that much of the work facing the courts on this particular
front has already been accomplished by other modern economic and political
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institutions. Clear evidence that this is so comes in many forms, one being the
jokes made by elders and others that while adolescent and adult men were
studying up on adat in anticipation or hope of being called for an interview, the
only perut they knew about—perut being the term both for “lineage” and for
“stomach,” “abdomen,” and “belly"—was the one they could reach down, rub,
and try to keep full of food.

To appreciate the degree to which converts to Islam are not really accepted as
normal, moral people, we might consider some commentary bearing on the
legally valorized and culturally acceptable (though nonetheless morally awk-
ward) practice of prearranged, temporary marriage that is effected to enable a
husband and wife to reestablish their relationship after the husband has formally
and irrevocably repudiated his wife. Among other things, this practice involves
finding a man who, for a fee, will agree both to marry the woman in question
and to divorce her after a relatively short period, “supposedly™ having consum-
mated the marriage in the meantime. (In Islamic law the consummation is re-
quired; but in local practice and elsewhere [for example, Singapore], the tempo-
rary husband agrees, if only implicitly, to forego the consummation [Djamour
1959: 113].) Such practices are most commonly known as cina buta, one literal
translation of which is “blind Chinese.”™ Now, according to Araffin, these prac-
tices are only morally acceptable under certain circumstances. He explained as
follows:

If a man says to another man, “This woman needs to get married so that she can get
back with her husband at some point in the future,” this is one thing and more or less
okay. [On the other hand,] it is wrong, sinful, 10 make such agreements ahead of time
if the parties enter the agreement with the plan of ending the relationship after a day
ar so. To go into specifics about marrying today, consummating, and divorcing tomor-
row, with such and such a fee, and so forth, this is not acceptable.

Araffin and others 1 asked did not know the origins or precise meaning of the
term, and they encouraged me to ask “the experts.” [ mentioned to Araffin that I
had once read that the expression may be of Sanskrit origin and asked him if he
knew anything about that. He responded that he had heard that theory but really
had no idea.

A highly educated Malay woman 1 interviewed in the United States in 1999
told me the following regarding the origins of the term: it is because the first
historical occurrence of the practice in the Malay setting involved a blind Chi-
nese man, who because he was literally blind could not see the wife in a physi-
cal sense and was also blind/oblivious to everything else about the woman.
Since he was not tempted to remain with her, he agreed to the arrangement of
marriage followed quickly by divorce. Subsequent practice, however, involved
Malays (not Chinese) performing this service and need not have involved some-
one who was blind but perhaps someone who was “bodol [stupid] or something.”

Kamaruddin, my research assistant, maintained that “normal people” would
not perform this service, adding that it would only be done by people with “low
morals.” When I asked him about the specific meaning(s) of the expression cina
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buta, Kamaruddin first said that whoever performs this service must be a Mus-
lim through birth or conversion; otherwise it would not be acceptable. More
relevant was Kamaruddin's surmising that the term might refer to Chinese who
had converted to Islam, who, like other converts, are commonly referred to as
“new siblings” (saudara baru). Kamaruddin explained that Chinese converts
might not have a deep knowledge of the religion. As such they might be willing
to perform the service, whereas others (Malays) would feel ashamed or embar-
rassed (malu) to do so. The buta part, Kamaruddin continued, might be short-
hand for buta hati, a blind follower (literally, “a blind liver”) and need not refer
to someone who cannot see in a literal sense.

Kamaruddin told me he did not feel that the term cina buta was derogatory,
but the thrust of his remarks suggests otherwise. There are three points to add
here. First, however one interprets Kamaruddin's exegesis, there remains con-
joined in the expression cina buta the terms for “Chinese” and “blind.” Second,
Chinese are viewed by Malays as morally bankrupt because they are seen as
ruled by blinding passions for ing, for ing large ities of alco-
hol and pork, and for all varieties of making money and getting ahead, which
would even include “worshipping the steps to the house” if that would get them
what or where they wanted (as my adoptive mother once told me). And third,
the dubious morality of Chinese does not change if they convert to Islam.

Comments such as Kamaruddin's help illustrate local understandings of the
expression cina buta and are in my view more germane than some of the earlier
debates about the meaning of the term, which focus on its etymological origins
(see Djamour 1959: 113-14n. 1, 1966: 20-21n. 1). Most important for present
purposes are the i and though i
features of Kamauruddin's remarks: on the one hand, Chinese and other non-
Muslims can and occasionally do convert to Islam; on the other hand, the exis-
tence of conversion notwithstanding, one’s religious affiliation or identity is nor
something one chooses. The upshot is that Chinese who convert to Islam are
not really Muslims or “real [or authentic] Muslims™ as far as most contempo-
rary Malays are concerned and are, needless to say, acutely conscious of this
fact (Nagata 1978; Frith 2001). Nor, for that matter, are hill-dwelling aborigines
(orang asli), who have been subject to g Islamization pro-
grams in recent decades (Dentan et al. 1997). The latter programs, though
largely unsuccessful, have resulted in some orang asli communities nominally
embracing Islam only to renounce it later and revert to their more traditional
religious beliefs and practices owing to their experience of state-sponsored Is-
lamization schemes as the stuff of ni (both literal and figurative), if not
tantamount to ethnocide (Dentan n.d.). This is deeply offensive to Malays, who
regard orang asli renunciation of Islam as a profound rejection of their unique
sacred heritage, a treachery akin to treason.

A religious identity, then, is nor a choice or an achieved status. It is, rather,
something ascribed, something in the blood, in nature, hence immutable. Con-
sequently converts, aside from being inauthentic, are also unnatural, hybrid,
Oxymoronic, and dangerous creatures that invert and otherwise violate the most
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basic moral categories of the universe. Malays throughout Malaysia were thus
shocked when they heard of the widely publicized case of the two Malay men
who renounced Islam, converted to Christianity. and in June 1987 boasted in
the national press of the success of their missionary work among Malays. (The
two men were arrested in September 1987 under the Internal Sccurity Act for
“inciting religious tension.”) Media coverage of their conversion and mission-
ary efforts was immediately followed by charges from PAS leadership that
UMNO's failure to safeguard Islam had resulted in untold moral catastrophes
that included some 66,000 Malay Muslims having renounced Islam. This claim,
though never substantiated and almost certainly false, was widely interpreted
(and intended) as a direct attack on the ruling party for being recklessly lax in
safeguarding Islam and, by implication, Malayness as well.

Subsequent years have seen a few other high-profile cases involving Malays
who have renounced Islam and converted to Christianity (see Mohammad
Hashim Kamali 2000: 203-19). In this context it should not be surprising to
find that some Malay religious leaders and politicians, especially but not only
those associated with PAS, have sought to introduce the death penalty for apos-
tasy involving Muslims who have renounced Islam (murtad), even while they

have legislation allowing Muslim children to convert to Islam
without parental consent.
Stat i ies entailing the rei of henticity and

identity and the domestication or “education” of passion that is often implicated
in such reinscriptions are by no means confined to the Islamic courts or other
domains that come within the purview of religious administrative hierarchies or
(rationalized) religion as it is currently defined. This will be especially clear in
the next chapter. In the meantime we might take as a case in point issues of
magic and sorcery. Legal personnel at the (secular) Magistrate’s court told me
that cases involving magic and sorcery are not handled by the secular courts
because “there is never any real evidence of such things,” much as Geertz
(1960: 110) found in Java. Similar points were made by staff of the Islamic
courts. Interestingly, however, staff of the Islamic courts are sometimes quite
adamant that certain cases do, in fact, involve one or another kind of magic or
sorcery. Thus, when a woman told the court that she “couldn’t stand looking at
her husband’s face™ and that it was this way from the first day of their marriage,
a court official informed me that “orang buat,” literally “a person did it,” per-
formed “love (or affection) magic” on her. Officials of the Islamic courts do,
moreover, make notations to the latter effect in the files of cases they assume
involve magic or sorcery. Such informal i long with the ics to
which they are keyed—have no formal evidentiary status or other legal stand-
ing, but they do provide guidelines for the ways in which court staff proceed in
their handling of such cases, thus partially undercutting court denials of their
phenomenological reality (see also Pura 1996).

In this regard it is interesting that in 1993 some national leaders sought to
have “black magic” (ilmu sihir) categorized as a crime under federal (statutory)
law. As reported in the August 13, 1993, edition of The Star: “We'll have to
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establish what is meant by black magic and . . . then . . . [we can] begin in-
depth discussions” involving, among others, police and members of the Islamic
Center (Pusat Islam), the Cabinet, and the Parliament. The inspector-general of
police, Tun Hanif Omar, remarked that “if a bomoh or one who practiced black
magic were to use a body or to exhume the grave of someone or commit
murder, police could take action as it was a crime.” Much of this is beside the
point, for committing murder is already a crime, as is exhuming a grave without
the permission of authorities. In some ways most interesting in all of this is the
construction of the article in question, which appears with the headline, “Police
Ready for Talks on Black Magic.” The first five paragraphs of the eight-
paragraph piece are concemed with black magic, but the final three paragraphs
focus on corruption in the (overwhelmingly Malay) police foree, the stern ac-
tion of the police force's disciplinary division and Anti-Corruption Agency, and
proposals for a 10-20 percent increase in the salary of police personnel. There
is no clear link established in the article between black magic on the one hand
and corruption and low salaries in the police force on the other, though the
reader could conclude that they appear in the same piece because both sets of
comments emerged either in the course of a high-level police seminar or shortly
after its close and the foll p ions and with reporters. One
obvious ity is that both initiatives involve efforts to tame the baser
side of the person (especially the Malay person) and in so doing to contribute to
the production of *“a particular kind of modern human being.”

We see in all such dynamics clear evidence of the ways in which culturally
salient and politically freighted schemes of classification are both shifting and
tightening, and doing so in ways that are ultimately somewhat predictable (or at
least understandable) in light of more encompassing developments in culture
and political economy broadly defined. Attendant developments that merit brief
mention here include the profusion since the mid- to late 1980s of local pub-
lications and authoritative pronouncements (farwa) concerning Islamic views,
often phrased as “the [essential] Islamic perspective,” on the donation and

ion of blood, the P ion of human organs, and related matters
“in light of syariah rules and medical facts" (see Hooker 1993; Ismail Haji
Ibrahim 1998; cf. Furqan Ahmad 1987; Mohammad Naaem Yassen 1990). A
more general and abstract point to underscore is that paradoxes as well as ambi-
guities and other types of anomalies engendered in part by new technological
and other developments in medicine and other branches of science, coupled
with new tech ies of ication and ion that ibute to
the global circulation of discourses of all kinds, pose formidable challenges and
what are perceived as dangerous threats to systems of classification and order
(in all senses of the term) in all societies, not least in Malaysia and elsewhere in
the Islamic world and the Asia-Pacific region. Equally obvious is that one of
the strategies commonly deployed to cope with such challenges and threats to
established orders is to attempt to rationalize and otherwise fine-tune systems of
classification, even though such efforts simultaneously result in new classifica-
tory lies that are th Ives defined as ing and d Mate-
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rial presented in the next chapter makes this especially—and distressingly—
clear.

To summarize and conclude this section of the chapter, the discourses of
court personnel evince their largely implicit but nonetheless deeply felt moral
imperatives to transform and “domesticate” the always potentially unruly and
disruptive sentiments keyed to local kinship, particularly local kinship that ranges
beyond the household or domestic domain. These moral imperatives are part and
parcel of state-sanctioned religious and political strategies geared toward rein-
seribing local cultural values bearing on kinship, gender, and identity. While one
objective of these strategies is to constrict the domain of kinship, local legal
practices that attempt to transform Kinship and restrict it to a narrowly defined
domestic domain are heavily constrained, highly partial, and invariably contra-
dictory and ironic. Paradoxical circumstances such as these exist partly because
the imperatives are “operationalized” by means of state charters and bureaucra-
tic channels that transmogrify their forms and meanings. The other relevant
factor is that the effectiveness of the policies and their implementation depends
on their being cast in the symbols and idioms of local cosmologies and systems
of knowledge to which they must ambival ly selves.

The obji of ing and icting kinship is pursued partly in an
effort to create modern, relatively individualized political subjects (“new Ma-
lays.” Melayu baru) who are not beholden to potentially compromising claims
and loyalties entailed in extended kinship. The realization of this objective con-
tributes, ironically, both to the erosion of locally distinctive kinship and to the
production of the Western-style nuclear families and nuclear-family households
that are for a variety of reasons also increasingly common among local Chinese
and Indians as well as other Malaysians. Be that as it may, this goal is pursued
as part of a strategy to clear and expand the space between family and house-
hold on the one hand and state on the other and thus more casily insert disc
plinary hanisms and instituti ducive to the achi t of a particu-
lar—and highly fragmented—vision of modernity and civil society.”

As discussed in more detail in the next section of the chapter and in the next
chapter as well, changes such as these are among the sociocultural transforma-
tions effected by state projects of modemity in conjunction with the boom-bust
cycles of global capitalism to which the state projects in question are ambiva-
lently wed; and they are si masked and legitimized by di
about timeless Islamic, Malay, and/or “Asian (family) values™ that are promoted
by national leaders and other agents of the state. The problem for the state,
needless to say, is that s h voluntary iati beyond
state control can move into and effectively colonize the social spaces cleared by
state laws and policies before the state’s institutions and disciplinary mecha-
nisms are in place or fully i Al ively, voluntary iations that
are initially under the control of the state can evolve in such a way that they
come to pose real or imagined threats to the state, as has happened to some
degree with opposition political parties (such as PAS) and Muslim religious
organizations like Darul Argam (which, as mentioned earlier, was banned in
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1994). When this occurs, repressive measures opposed to civil society are likely
to be implemented or expanded. These, 100, as we have seen in the period since
former Deputy Prime Minister Anwar’s arrest and imprisonment in 1998, are
often rationalized in terms of “Asian values,”

RATIONALIZATION AND RESISTANCE REVISITED

Having concentrated in much of the preceding section on the Islamic courts’
involvement in the rationalization of kinship and identity, I would hke 10 ex-
pand the discussion by considering ly ics of (cultural) rati i bear-
ing more directly on religion, incl the i in such d: ics of
the Islamic courts, various state strategies, and the dakwah movement. 1 focus
in this discussion, as in the volume as a whole, on ordinary Malays or ordinary
Muslims who are not in the forefront of contemporary religious or political
developments. A key question is why Malaysia’s ordinary Muslims, who make
up what Jomo K. S. and Ahmad Shabery Cheek dub the “silent constituency™
(1992: 104-5), are not inclined to resist the rationalization at issue, even though
many proponents of rationalization target beliefs, practices, and values long
central to the cultural identities of ordinary Muslims.

Local Islamic courts are involved in the policing of Islam in a wide variety of
subtle and not-so-subtle ways, many of which we have already documented.
One aspect or dimension of such involvement entails the court’s prosecution of
individuals alleged to be guilty of what is referred to as “deviationist teaching”
or, as is more common, the court’s referral of such individuals to religious
burcaucrats and authorities with more expansive powers with respect to the
administration of Islam, such as state-level religious councils and Jatwa com-
mittees. Such transgressions, along with cases of “religious extremism,” are
sometimes handled instead by the secular courts. Decisions concerning which
courts have jurisdiction over these matters often depend on high-ranking state
officials’ views as to the gravity of the threat(s) posed by the “wayward” indi-
viduals and groups thus involved. (The cases deemed to be the most serious,
such as those involving the leadership of Darul Arqam, tend to be handled by
secular authorities.) More important for present purposes is that while cases
such as these, along wuh legislative and police moves to preclude or punish the

el ce of i and i have received much press in Ma-
laysia over the past few decades, they have not attracted much scholarly interest.”
In his now classic study of resistance in the state of Kedah, for example, James
Scott devotes minimal attention to such phenomena, even though he acknowl-
edges that “rarely a month goes by without a newspaper account of the prosecu-
tion of a religious teacher accused of the propagation of false doctrines™ (1985:
335n. 67). Significantly, the latter ndmnsmn is mlegnled wa footnote, just as
the “flying letter” (surat layang) itical proph-
ccies that circulated in Kedah in the course of lm fieldwork is prcscmcd un-
analyzed, in an appendix."
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The media are in fact full of accounts of various types of ritual specialists
(dukun/bomoh) and religious scholars (wlama) who are charged with possessing
prohibited pamphlets and prayer mats or “misusing” Quranic verses for the
purpose of multiplying money or predicting lottery results. Legal and political
initiatives in this area are an index of the state’s longstanding concem to ho-
mogenize and otherwise tidy up Malay “folk rel by cleansing it of wh‘u
state officials (and those who have their ear) define as “pre-Islamic accretiol
These measures are also aimed at curbing the introduction and spread of Shi'ite
(especially Iranian) teachings and stifling all dissent cast in religious terms. The
state has increasingly reserved and excrcuscd the right to define all alternative
religious di as and subversive, and thus not only an
affront to the dignity of Malays, Islam, or both, but also likely to engender
religious or ethnic tension, thereby threatening communal harmony and national

security.
Attempts to improve policing of the Mu<]|m mmmumly have also involved a
good deal of legislation and C g the body and sexuality,

particularly the ritual appropriateness of various lype\ of food products and
cosmetics and, as noted carlier, the acceptability from the point of view of
Islam of blood transfusions between Muslims and non-Muslims. Similarly. state
policies and discourses have extolled the virtues of Muslim women wearing
d other types of headgear and observing one or another form of “con-
cealment” or seclusion (purdah), at least in certain contexts. And of course
there has been much legislation and controversy concerning matters of mar-
riage, divorce, and the like.

A crucial question is how the legal and other initiatives outlined here have
been received by ordinary Muslims. Before tumning to this question, however, it
will be useful 10 consider recent historical transformations in rural areas and
among ordinary Muslims as a whole. Various changes in the fieldwork site of
Bogang between my first period of research (1978-80) and my second (1987
88) serve as my point of departure. First, the public address em housed in
the village mosque and used to call people to prayer was always operational
(and set at a higher volume) during the second period, in sharp contrast to the
situation during my first fieldwork, when it was typically out of order. Second,
the quintessentially Islamic salutation Assalam alaikum was far more frequently
used (see Milner 1986: 60, Peletz 1993a), and other Islamic symbols and id-
ioms permeated local discourse. Third, young male dakwah now appeared in
the village on a fairly regular basis to “spread the word.” And fourth, the dress
of girls and young women had become much more modest, and some of them
had taken to wearing the long skirts, mini-relekung (head coverings like those
worn by Catholic nuns in the United States), and other headgear donned by
female dakwah in the cities.

Transformations such as these are in some respects superficial, but they are
important public markers of the shifting religious climate in villages like Bo-
gang. Other less tangible changes include the further delegitimization of spirit
cults, shamanism, and other ritual practices subsumed under the rubric of adat,
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and the of non- or i forms nf individualism, realized by

izing serious doing, such as the h: ing of spirit familiars
(pelisit), in terms of “sin” (dosa) rather than ‘l:lhoo" (panmng [Iurungl) Also
evident was the of a more p a
key feature of which is greater uv\.u:nes; of currcm trends elsewhere in the
Muslim world, where Islamic resurgence, efforts to forge worldwide Islamic
solidarity, and radical separation between Muslims and non-Muslims is the or-
der of the day. Germane as well were heightened concems with demarcating
local (intra-Malaysian) boundaries between Muslims and non-Muslims and, re-
lated to this last point, greater icions of all non-Muslims, as in
the intensified bodily vigilance of males and females alike.

Many of these shifts are broadly compatible with the stated objectives and
overall agendas of dakwah leaders, but we should not jump to the conclusion
that ordinary Muslims are firmly behind or centrally involved in the resurgence.
Indeed, we should start with a clean slate and the most basic questions: How
are the legal and other initiatives cited earlier being received by ordinary, espe-
cially rural, Malays? And, more broadly: What is the nature of ordinary, partic-
ularly rural, Malays' perceptions of and attitudes toward the resurgence? The
answers 1o these questions are elusive for a variety of reasons, one of which is
that such questions have been largely ignored in the literature. This neglect
exists even though most observers acknowlcdgc that Malaysia's Islamic re-
surgence is a predomi urban, middle-clas: and, more specif-
ically, that "dulm'alx people” (orang-orang daknuh) are “mainly middle-level
urban workers, student groups or professionals without social status or power,
who are marginally involved with modern development processes and generally
incapable of acquiring an important platform in decision-making concerned

with the g machinery or my™ (Wazir Jahan Karim 1992: 175).
The short. admittedly imprecise answer to the question regarding ordinary,
especially rural Malays® i of and attitudes toward the resurgence is

that while some of them support it, many, perhaps most, are clearly hostile to
both various elements of the movement and the state agents and others who
endorse it. This hostility exists even though ordinary Malays experience Islam
as central to their daily lives and cultural identities and embrace in principle
most if not all efforts to accord Islam greater primacy among Malays and in
Malaysia generally. In Bogang, for example, many elders insisted that those
who have sought to sanitize local religion by cleansing it of its *parochial
accretions” are ignorant not only of the true teachings of Islam but also of the
ways of local spirits (jin); some of them lamented that the nonperformance of
rituals such as berpuar and bayar niat has led to repeated crop failure and, in
some cases, to the demise of rice production altogether.

Others spoke scornfully of the fact that members of certain dakwah groups
(for example, Darul Arqam) had thrown their televisions, radios, furniture, and
other houschold commodities into local rivers to dramatize their disdain of the
polluting infl; es of Western ialism and to their commit-
ment to returning to the pristine simplicity of the lifestyle of the Prophet. These
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dramatic gestures were highly publicized (and undoub! dly ) in the
state-controlled national press at a time when state policymakers and UMNO
leaders were actively attempting to discredit the more radical elements of the
movement. Though practices such as these have never been typical of the dak-
walt movement as a whole, they loomed large in some villagers' perceptions of
the resurgence in its entirety." More to the point, they fly directly in the face of
the most pressing concerns of rural Malays, especially the poorest among them.
Rural Malays seek to improve their standards of living and, ideally, to attain
middle-class status through the acquisition of more land and other wealth-
generating resources, and do in any event struggle desperately to avoid further
i 1 and proletarianization (see Wazir Jahan Karim 1992: 167, 175,

[
184-85).

Other residents of Bogang talked about the sexual inappropriateness and hy-
pocrisy of unspecified dakwal groups (Darul Argam?) who, according to vil-
lagers” understandings of accounts in the local media. allegedly engaged in
“group sex” while enjoining fellow Muslims to observe strict sexual segrega-
tion. Still others viewed the dakwah emphasis on sexual segregation as largely
redundant, since sexual segregation has long been a feature of rural Malay
society. Perhaps more important, they felt that it represented a glaring example
of the resurgents® ignorance of rural Malay culture and yet another indication of
their profound hostility to it (cf. McAllister 1987: 475)."

Bogang residents’ negative perceptions of and oppositional stances toward
Rembau's kadi are of interest here. The kadi, recall, is conversant in Arabic, is
a graduate of the prestigious al-Azhar University in Cairo (the most estecemed
institution of higher leaming in the entire Muslim world), has made the pil-
grimage to Mecca, and is, more generally, both a key symbol and a primary
agent of the resurgence. The former headman (ketua kampung) of Bogang feels
that the kadi is a “playboy” who is taken to swaggering about and being arro-
gant (sombong). Another village elder complained bitterly to me of the kadi's
injustice for having “publicly slandered and embarrassed” him at the local
mosque. And he assured me as he did so that he was not afraid of “people in
turbans,” which is a shorthand reference to pilgrims (haji) and male dakwah
alike. Both sets of comments are deeply allegorical. Far from being merely
narratives of the self encountering an Other, they constitute highly condensed
symbolic statements of the ways in which ordinary Malays as a collectivity
represent the Islamic resurgents (and vice versa). That such allegorical com-
ments depict the resurgents as arrogant or sombong is quite revealing, insofar as

-

sombong is perhaps best as ponsive to social expes " The
ption that the are ive to social expectation and to
ordinary Malays’ concerns with re ciprocity and duction in it lies at

the heart of ordinary Malays’ negative or at least highly ambivalent assessments
of the dakwah movement.

More broadly, Malays throughout the Peninsula are apprehensive that the
merging of secular and religious law will result in the imposition of harsher
syariah penalties for crimes currently handled by the secular legal system, " just
as they are concerned that if this occurs, Malays and other Muslims be
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subject to punishments more severe than those meted out to non-Muslims for
the same offense(s). Such apprehensions and concerns warrant brief comment,
for in addition to pointing up the conundrums of ordinary Malays who raise
questions about the resurgents and those who share their agendas, they help
illustrate the types of discursive responses articulated by dakwah and those
sympathetic to their visions when confronted with such concerns. Consider the
introduction of legislation (brought into force in 1986) allowing the Islamic
courts in Kelantan to impose corporal punishment (caning) on those guilty of
certain offenses, such as the consumption of alcohol. The introduction of this
legislation met with strong disfavor from some Malay jurists and from various
other quarters of the Malay population on the grounds that punishments such as
caning were retrograde, draconian, or out of keeping with Islam. This criticism,
in turn, led supporters of the legislation to respond by equating opponents of
the new laws with the “colonial masters,” whose policies were said to have
severely ined the i and overall d of the Islamic
courts and by implication Islam in its entirety."" Similar arguments have been
deployed against those who did not line up in support of the PAS efforts to
introduce hudud laws in Kelantan in the early 1990s and. indeed, against all
who have opposed PAS programs and agendas.”

Ordinary Malays, for their part, commonly perceive the actions and pronounce-
ments of the resurgents as involving a direct attack on sanctified elements of
their basic values and cultural identities. The value conflicts at issue are espe-
Ily pronounced in the realm of feasting. The resurgents’ pointed criticisms of
“wasteful feasts” and of the feasting (kenduri) complex in its entirety pose
serious dilemmas for ordinary Malays. The criticisms index searing condemna-
tions of ordinary Malays' basic values (including many they construe as thor-
oughly Islamic) but are made in the name of Islam, on the grounds that feasts
incorp imistic and Hindu-Buddhist—h pag: 1 and are, in
a good many cases, sinfully wasteful (cf. McAllister 1987: 442-43). These
quandaries are readily apparent when one stops to consider that the hosting of
feasts in ion with weddings, funerals, ci isi and so forth con-
tinues to be one of the main avenues through which ordinary Malays advance
their claims to status and prestige. The sponsoring of feasts is of further impor-
tance in that it enables sponsors both to reciprocate the generosity of friends,
relatives, and political allies whose feasts they have attended in the past and to
create ritual and other debts in others, especially potential allies. There are other
benefits of feasting, such as the feelings of harmony, well-being, and safety
(keselamatan) that feasts ideally engender among hosts and guests alike and the
fact that they bring pleasure to the spirits of the deceased ancestors (roh arwal)
and other local spirit beings (jin), and otherwise serve to reciprocate the assis-
tance of all such spirits and thus help ensure social and cultural reproduction.

Some Comparative and Theoretical Implications

Nearly one hundred years ago, R. J. Wilkinson, one of the most insightful of
scholar officials dealing with Malay culture, wrote, “The native of the [Malay]
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Peninsula is becoming less of a Malay and more of a Mussulman [sic]; his
national ceremonies are being discarded, his racial laws are being set aside, . .
his inherited superstitions are opposed to Moslem belief as much as to Western
science, [and] his allegiance is being gradually transferred from national to Pan-
Islamic ideals™ (1906: 80). These words will strike anthropologically up-to-date
scholars of Islam as rather dissonant. I would nonclh:lcs: contend Lh:u in for-
mulating these thoughts Wilkinson 1 key of the
historical experiences of the Malay community :mcc the beginning of the twen-
tieth century. Most contemporary observers, myself included, would phrase the
cultural and hmm .1| d}numm at issue in terms that are less value-laden and
less simpli y observers should object to the ex-
plicit opposition hcmccn wh.u Wllkmson refers to as “inherited superstitions™
on the one hand and what he glosses as “Moslem belief” on the other. Scholars
familiar with Woodward's (1989) rereading of Javanese religion are excellently
positioned to delineate the prublelns with such pcr<pccuvcx. as are those who
take issue with Dutch struc iti entailing di

of the relationship between adar and Islam in Malay and Southeast Asian Mus-
lim culture generally.” On closer analysis, many features of Javanese and Ma-
layan religion that earlier observers (such as Wilkinson [1906] and Geertz
[1960]) interpreted as ““pre-Islamic™ appear to be deeply grounded in or at least
highly resonant with Sufi mysticism and other Middle Eastern and South Asian
Islamic traditions and thus appropriately included within the domain of “norma-
tive Islam™ or “normative piety.”

Revisionist contentions concerning the Islamic status of defining features of
Javanese and Malayan ritual complexes such as selamatan or kenduri, shadow-
puppet theater, and traditional healing are based on painstaking scholarly
studies of Islamic texts (including both the Quran and the hadith as well as
chronicles such as Babad Tanah Jawa) and extensive work with mystics resid-
ing in and around royal centers like Yogyakarta. These contentions along with
the more encompassing debates concerning “syncretism™ have encouraged a
radical rethinking of our entire approach to Javanese and Malayan Islam that is
highly salutary. It is important to recognize, however, that such claims and
debates do not necessarily figure into the discourses of the majority of Muslims
in Java or Malaysia. Javanese reformists and modernists, for example, typically
appear to have little if any interest in the truth value of these types of claims,
and the Javanist majority lacks access to the relevant texts and ritual specialists
necessary 1o make such claims a foundational part of their cultural repertoire
or symbolic capital (see Woodward 1989: 149-50, 237-38)." The distinction
drawn here is essential to bear in mind, for the scholarly debates in question are
in many respects cast in “etic” terms (however much they may build on “emic”
categories) and appear to have little direct relevance to the “emic™ experiences
of the majority of the population.

This is especially so in Malaysia. Since the late nineteenth century and dur-
ing the past few decades in particular, core symbols of Malayness long sub-
sumed under the rubric of adar—and in some cases that of Islam as well—have
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been denigrated by Islamic resurgents on the grounds that they are pre- or
simply un-Islamic and, as a result, havc had lhcxr legitimacy undermined. In
some cases, , the p and ical scope and force of
such symbols have been drastically undercut, and the ritual and other practices
associated with them have ceased to exist. At the same time there has been a
dialectically related process involving the P and ion of Is-
lamic institutions and the heightened scope and force of Islamic symbols and
idioms, a process that has clearly advanced (though it need not do so) at the
direct expense of adat both as an institutional framework and a system of sym-
baols and meanings.

Various aspects of this process are clear in Kelantan. During my first and
second periods of fieldwork, many urban and rural Malays who no longer ad-
hered to rural customs not only perceived Kelantanese Mufays as the “most
traditional” of all Malays but also regarded Kelantanese adat as the richest and
most impressive of all Malay adar. Kelantanese, for their part, viewed the pup-
peteers (dalang) of the renowned shadow-puppet theater (wayang Siam) as the
embodiment of “tradition” (Wright 1986). And yet religious authorities and
others of a reformist bent, including most supporters of the Islamic opposnmn
party, PAS (Sweeney 1972: 35), have maintai that all iti
arts, the shadow-puppet theater in particular, are contrary to the teachings of
Islam and constitute a clear threat to the public’s morality and spiritual well-
being. The former imam of Kota Baru (Kelantan's capital) based his opposition
to wayang Siam and related genres on the “unrestricted mingling” not only of
men and women in the audience but also of male and female puppets on screen,
Others have objected on the grounds that Pak Dogol, the god/clown of the
wayang Siam, not only acts as a servant to Seri Rama, the celebrated hero of
the shadow play, but is also the dewa Sang Yang Tunggal. the highest of all
Hindu demigods (Wright 1986: 31-32). In his capacity as the One Great One
and as the Kelantanese incamation of Semar, Pak Dogol is the object of the
pujaan (praise, adoration, worship) that is ritually enacted by dalang at the start
of each performance. In the eyes of reformers and modernists, the ritual venera-
tion of Pak Dogol appears distressingly close to the heinous sin of syirik, which
refers both to polytheism generally and to the worship of idols specifically.
Because the distinction between Allah and Pak Dogol has been elided by var-
ious dalang in the past (Sweeney 1972: 35), many reformers and modernists
have found additional support for their position that wayang Siam performances
are forbidden and sinful (haram and berdosa). Especially telling is that shortly
after gaining control of the state government of Kelantan in 1990, PAS formally
banned the performance of shadow-puppet theater and related genres of popular
drama."

Dalang have responded that all such criticism is unfounded, that their craft is
both Islamic in origin and in contemporary design and that their invocations
include Quranic prayers and chants. Their efforts in this regard have been
largely unsuccessful, especially since, unlike the situation in the Javanese royal
capitals of Yogyakarta and Solo, they lack elaborate court traditions and royal
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sponsorship to back them up. From some three hundred dalang in Kelantan in
the mid-1960s, there were fewer than one hundred in the late 1970s (Sweeney
1972: 3; Wright 1986: 41n). Their numbers are in sharp decline even though the
federal government, in its efforts to showcase certain features of Mnlny culture
and counter the deracinating effects of West riented derni has
made numerous efforts to encourage the arts of dalang and the cultural heritage
they represent, and does in any event continue to maintain an elaborate display
at the National Museum (Muzium Negara) dedicated to their contributions to
and embodied enactments of Malay culture. It is no exaggeration to say that the
death on January 1. 2001, of the country’s most famous dalang, Pak Hamzah
Awang Amat, who acquired his knowledge and expertise from the legendary
dalang Awang Lah and had to flee his native Kelantan and relocate in Kuala
Lumpur in order to practice his art and craft, marked the end of an important
era, especially one defined in cultural political terms.
Another key symbol of Kelantanese Malay culture and identity for many
#centuries was Main Peteri, a genre of shamanistic performance found mainly in
Kelantan and Terengganu that has much in common with wayang kulit shadow-
puppet theater and mak yong dance theater in its ethos, worldview. language.
and basic symbolism. Carol Laderman devotes the better part of her superb
(1991) monograph to analyzing the transcripts of the Main Peteri séances she
attended and recorded, but she also notes at the outset of the monograph that
“all the traditional healers mentioned in this book have ceased their practice,
due to death, infirmity, or religious considerations™ (xvi). In later pages we
learn that although death and infirmity are partly responsible for the cessation
of some shamanistic performances, the chief factor in the decline of Main Pe-
teri (the genre is more or less defunct) and all other traditional theatrical perfor-
mances religious opposition™ from those alternatively referred to as “the
Islamic establishment,” the “Islamic hierarchy,” “pious folk,” or simply “reli-
gious people.” They oppose Main Peteri and related genres on the grounds that
these performances are pre- -Islamic and therefore sinful, especially because they
attest to the i ifi in [ y Malay culture of Hindu-
Buddhist and pre-Indic (animist) motifs that stand as highly condensed symbols
of “pre-Islamic days of ignorance.” More specific objections are raised because
shamans are seen by “pious folk™ as trafficking in various Hindu, ancestral, and
chthonic spirits and deities—some of whom are expressly sought out as alterna-
tives to Allah when He fails to respond to ritual specialists’ requests.”
Laderman's book thus presents us with an enigma. On the one hand, owing
largely to opposition cast in Islamic terms, certain long-established rituals are
no longer performed. On the other hand, many of the sanctified beliefs and
postulates encoded in such rituals retain their wide currency and are, for many
villagers at least, still thoroughly compelling. The more general dilemma is that
while Islamic opposition to local adar has intensified in recent decades, these
very same adat (or certain features of them) still make up important, if increas-
ingly devalued, components of cultural ldunmy amon;, ordinary Malays in Kel-
antan, Negeri ilan, and el y as they help de-
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marcate and reinforce the ies of local ities and

locally defined groups of Malays both from one another and from outsiders as a
whole. Bear in mind here that Malays in Kelantan have generally low regard
for and certainly do not want to be identified with Malays in Negeri Sembilan
(and vice versa), let alone Javanese, Minangkabau, etc. Kelantanese and other
Malays differentiate themselves from one another on the basis of their adat,
since Islam, in their view, is essentially the same wherever it is found. To grind
down and obliterate distinctions of adat is to render Kelantanese Malays equiv-
alent to Negeri Sembilan Malays, Javanese, and Minangkabau. This flattening
and evisceration of locally defined adar and cultural identities may be the price
that has to be paid for the cultural and political unification of Malays and their
continued political supremacy vis-a-vis Chinese, Indians, and others. But it is a
price paid with considerable ambivalence.

Ordinary and other Malays increasingly refer to themselves as “we Muslim
people” (kita orang Islam) rather than “we Malay people” (kita orang Melayu;
Nash 1991: 698)—thus providing additional support for Wilkinson's early
twentieth-century remarks about Malays becoming “more Muslim™ and “less
Malay.” But ordinary Malays clearly experience profound ambivalence both
about the overall trajectory and cultural cost of twentieth-century change and
about the resurgents, state policies, and agencies most directly implicated in the

transformati st notably, the perceived losses—in question. This ambiv-
alence would dly be less p d if the s institu-
tional changes iated with the more directly to the

basic needs of rural Malays. As it stands, however, many of these measures are
geared toward meeting the twin objectives of state building (centralizing and
consolidating state power) and responding to the concerns of certain segments
of an urban, middle-class constituency.

In light of ordinary Malays' negative perceptions of and attitudes toward the
resurgence. one might reasonably expect to find some organized protest against
the resurgence or at least a range of behavior that might plausibly be interpreted
as overt or covert resistance 1o it. In the latter connection I have in mind those
everyday forms of resistance that James Scott has documented for rural Malays
upposed to the Green Rcvolulmn nnd the r\ew Ecnnnmnc Policy: character as-

i slander, sip, draggi noncom-
pliance, and the like (1985: see alm Scml 1990). Such c\crydny forms of resis-
tance do exist, though, all things considered, they are not common. It is not
only everyday forms of resi that are i but also what
Scott refers to in his more recent work as “the hlddm transcript,” that is, “the
discourse that takes place ‘offstage,’ beyond direct observation by pow-
erholders™ (1990: 4). Why, then, despite ambivalence and hostility of the sort
mentioned carlier, is there relatively little evidence of either everyday resistance
to the resurgence or an eclaborated or even incipient alternative (let alone an
explicitly counterhegemonic) ideology that critiques the movement in religious
or other terms?

There are at least four variables that in the el ion of
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and oppositional ideologies, including those largely confined to hidden tran-
seripts.* The first two fit more or less comfortably within the scope of (can be
by) i studies. The third and fourth do not

and partly for this reason will bc discussed in greater detail.
First, as already noted, ordinary (and other) Malays incur potentially grave
political risk if they publicly question or cast 'npemuns on the increasingly

hegemonic discourses of the dakwah T in ive reli-
gious discourses is dangerous. The \Ialc not cnly reserves and increasingly
exercises the right to define all native di as ic and

therefore an affront to the dignity of Malnys and/or Islam; it also holds that
such alternative religious discourses are liable to engender religious or ethnic
tensions and thus threaten communal harmony and national security. In the
worst-case scenario, trafficking in altemative religious discourses, even those
that are not counterhegemonic, can land one in jail for an extended period of
time.

A second variable, inextricably related but not reducible to the first, has to do
with the fact that village society and culture are in many respects encapsulated
within a national political order in which, in the words of Bourdieu, there is

“total . . . [and in some ways] totally invisible censorship on the expression of
the specific interests of the dominated . . . [such that the Iaucr] can only cho(m
between the sanitized words of nfncm] di and i <

(1984: 462). In fact, such encapsulation is both incomplete and hnghly uneven,
and although official discourse is "hlbhly \.Amlucd the alternatives are by no
means invariably confined to * PG ings™ bearing
on race. ethnic, and gender relations, for example, are in many instances both
highly articulate and trenchant.

The third variable has m]amr.l) little to do with fears of polmc.\l rcpmah
material losses, or s that relate ulti y to of
power and domination and to lhe real or imagined experiences of discipline and
punishment and that all too often are privileged in the cross-cultural literature
on resistance as rhe primary |mpcd|mcn(< to n:sn\hmce The variable to which 1

refer is a broadly moral or exi ing from the
of Malay cultural identity. To wn( ordinary Malays experience profoundly dis-
ing moral and exi di if they register any form of dissent

with the movement insofar as it claims as its primary objective the spiritual and
material betterment of all Malays (Muslims), and likewise appears to be the
only vehicle capable of prolculmg Malays from Chinese and Indian mﬁdels and
from the ravages and vici of g policies, stat d cap-
italism, and the global economy (cf. McAlhslcr 1987: 476).

Put simply. albeit in a mixed metaphor, it is not kosher and is in many
contexts a morally treasonous offense akin to incest and cannibalism for Malays
to come out publicly against the Islamic resurgence, particularly inasmuch as
doing so is tantamount to “letting down the side” if not actually renouncing
one’s identity as a Malay (see Jomo K. S. and Ahmad Shabery Cheek 1992:
104-5). This is especially true because many of the rituals and symbols that
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long constituted Malay cultural identity have been eviscerated by nationalist
and ionalist di izing Islamic nationalism and reform as
well as “science,” “progress,” and “secular education.” At this point in history,
in other words, the rituals and symbols that are central to Malay cultural iden-
tity are so th ghly ina locall, i y defined
Islam that there is little if any space for the development of a moral vocabulary
that allows Malays to resist the or S an ive vision of
or for the future. Exacerbating the situation is the absence of meaningful sect
lar movements, of the sort found in Indonesia and other countries with Muslim
majorities, with the capacity to serve as alternative vehicles for the realization
and lization of reformist senti ive o ptive change. In the
absence of such movements, there is hardly any room for “fence sitting,” and
very little middle ground g ly, in the i i liticized religious and
other social arenas in which Malays act out and create meaning and order in
their lives. In this respect the situation in contemporary Malaysia differs in
significant ways both from what one finds in much of Indonesia and many other
countries with sizable Muslim populations and from the situation in Malaysia
(Malaya) during the heyday of the Kaum Muda movement in the carly twen-
tieth century.

The moral constraints at issue here are of comparative and theoretical inter-
est, particularly since moral variables are typically given insufficient analytic
attention in the literature on resistance. In this connection we might consider
Scott’s (1985) incisive analysis of everyday forms of peasant resistance in the
state of Kedah, which is in many respects the locus classicus of contemporary

resistance studies. Scott does make provision for moral variables such as ties of
kinship, friendshi and ritual lity that impede poor
Malays" resis! e to the Green R ion and the New E ic Policy. In

Scatt’s view, and that of many other students of resistance (like Taussig
[1980]). however, such variables are relevant only insofar as they “muddy the
“class waters™™ or otherwise impinge on relations of power and domination that
obtain between major status groups (landlords and tenants, rich and poor, and
so forth). Conversely, moral variables that do not impinge on relations of the
latter sort are largely overlooked by Scott and many other students of resis-
tance. Thus, while scholars like Scott distance themselves from Marxist theories
of exploitation and class, they often preserve one of Marxism’s hidden prem-
ises: the tendency to see class as somehow the most “essential,” natural, or

ishized of all social groupings and thus to see class interests as the most
important or rational of all social interests.

Of broader concern, as Ortner (1995) points out, is that scholars such as Scott
give short shrift to religiosity and culture as a whole.* Even though Scott,
especially in his 1990 work, discusses various culturally specific forms of per-
sonal humiliation and ion that are i with ination and are
on occasion resisted on religious grounds or in religious terms, these instances
of personal submission and humiliation are linked with what are ultimately
narrowly defined variants of political, economic. or racial domination and ex-
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ploitation. Scott makes no provision for instances of cultural domination or
cultural disenfranchisement that are not part of relatively fixed forms of domi-
nation tied to class-based or feudal hierarchies or to systems of caste, apartheid,
slavery, and the like. (The same is true, albeit to a lesser degree, of Taussig
[1980]; see Edelman [1994].) T emphasize this point partly because in the larger
scheme of things, ordinary Malays are not deeply concerned with the palitical
and ic implicati of the though some such implications
are certainly bothersome and threatening to many of them (see also Jomo K. S.
and Ahmad Shabery Cheek 1992: 99)." It is rather the symbolic and overall
cultural inati i 1y the religi cast moral critique of their
cultural identiti tailed in the , which is, recall, supported pri-
marily by “middle-level urban workers, student groups . . . [and] professionals
without [significant] social status or power” (Wazir Jahan Karim 1992: 175),
that is most offensive and troubling for them. Note that many of the everyday
forms of resistance undertaken by ordinary Malays to “fend off" the resurgence

#are directed primarily at instituti infri on their ly and so-
cial control. The ically and distinct di of the re-
surgence that ordinary Malays find most morally offensive are much more trou-
bling for them to confront, directly or otherwise, and are, partly for this reason,
all the more vexing than the instituti h s i i carlier.

A fourth variable that ins the ion of resi and opposi-
tional ideologies has to do with the fact that most ordinary (and other) Malays
feel that they live in something of a Panopticon in which all social relations are
hierarchical and power-laden and all social activities are as iduously scrutinized
and evaluated by intimate and not so intimate Others. This is not the famed
Panopticon of Foucault (1977), where Big Brother and his agents are ubiqui-
tous, omniscient, and all-powerful, with their unrelenting gazes and disciplinary
mechanisms penetrating the most intimate recesses of personal and social
space. Rather, the Panopticon to which 1 refer is more like what Unni Wikan
(1987, 1989) has described for rural Bali, where endemic status rivalries are
matters of life and death both in the metaphorical sense delineated by Geertz in
his celebrated (1973a) analysis of the Balinese cockfight and in a literal sense
as well. In Bali, the systematization of doctrine and the intensification of reli-
gious concern that are part and parcel of religious rationalization (“internal
conversion™) have only to a limited degree involved the “disenchantment of the
world,"” the removal of “the locus of sacredness . . . from the rooftrees, grave-
yards, and road-crossings of everyday life” (Geertz [1964] 1973: 174)* or, put
differently, the “displacement of magical elements of thought.” That the Bal-
inese have by no means bid adieu to the “garden of magic” is clear from
Wikan's findings that Balinese “live in a world where murder or attempted
murder resulting in sickness from sorcery is the order of the day™ (1989: 300)
and, more generally, that “around, 50 percent of all deaths . . . are thought to be
caused by black magic or poison™ (295). Wikan emphasizes that most of this
evil and misfortune is believed to be caused not by witches, sorcerers, or other
local repositories of esoteric knowledge but by “intimate others” who are moti-
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vated by envy, jealousy, greed, or concemns to retaliate against those who have
rebuffed their advances or overtures, or otherwise given offense. As they make
their daily rounds, according to Wikan, Balinese live feeling “forever vulner-
able,” even in the relatively “private” contexts of their yards, kitchens, and
bedrooms. In contrast to the domination and i by pris-
oners and others trapped within the Panopticons of Foucault, however, the pe-
rennial feelings of vulnerability experienced by Balinese are only minimally (if
at all) related to their positions in class or other relatively fixed status hier-
archies and are only minimally (if at all) keyed to the presence within their
environs of Big Brother or his agents. These feelings stem instead from the
hundreds if not thousands of big and little brothers and sisters peopling their
social universes, good numbers of whom are assumed to be deploying all of the
social and cultural resources at their disposal to enhance their own prestige and
simultaneously undercut the prestige claims of all others.

Most ordinary (and other) Malays appear to feel that they live in the same
type of Panopticon, one in which (to paraphrase Miranda and thus overstate the
case) anything they say or do can and will be used against them. In the Malay
Panopticon, Islamic symbols and idioms are among the most strategic—and
clearly the most sanctified—of the social and cultural resources available to
people to articulate their claims to high status discursively and, as is more
commonly done, to make direct or indirect allusions to the status inferiority of
others. The symbols and idioms of adat and modemnity are in many cases alto-
gether irrelevant as criteria to rank oneself vis-A-vis others and, in any event, do
not resonate with the shifting religiosity ch istic of rural ities or
the nation as a whole. In contexts such as these, questioning anything cast in
Islamic terms, like specific legislative measures or one or another aspect of the
dakwah L i s one’s vul ility both to homegr social crit-
icism and to loss of prestige in locally defined hierarchies of value. Put differ-
ently, even in local communities made up entirely of ordinary Malays, it
always risky to be perceived as “insufficiently Islamic” or a “bad Muslim.”
Erring on the side of being “too Islamic,” in contrast, generally carries little risk
and does, moreover, bring many potential social and cultural rewards.

These Panopticon-like features of the social and cultural universes of ordi-

nary Malays thus serve to in the elaboration of ies and ideol
of resistance to the Islamic resurgence. More generally, they indicate that an
d ing of resi and itional ideologies (i ing hidden tran-

seripts) requires an analysis of the political dynamics of the presentation of self
in everyday life that goes far beyond investigation of the politics of the major
lines of cleavage i with the relati fixed hi ies of class, race,
and gender. In the highly mercurial topographies of everyday social life, all
discourses have multiple uses and are, among other things, both sources of
constraint (and personal, social, and cultural mooring) as well as potentially
valuable resources that can be deployed in the pursuit of social actors’ cultur-
ally defined interests. The multiple and in many cases contradictory uses and

il of di including, most notably, religious discourses account
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for a good measure of the ambivalence surrounding them. Studies of culture
and politics that focus on domination and resi or dation thus
need to devote greater analytic attention to the phenomenon of ambivalence. If
they fail to do so, they run the risk of being both “ethnographically thin" (to
borrow Ortner’s term) and highly anemic with respect to their treatment of the
cultural psychology of the social actors who are at the center of their inquiries.

Malaysia’s Islamic resurgence is an urban-based, middle-cl h

The has been and i by a wide variety of dy-
namics, including legislation and state policies aimed partly at encouraging it
along relatively moderate lines and otherwise controlling and co-opting it in an
effort to undercut religious and political opposition and shore up support for the
ruling party. The effects of the resurgence in the countryside and among ordi-
nary Ma merit far more attention than they have received thus far, espe-
cially since most Malays live in or hail from rural areas and conceptualize and

Henact their religiosities and cultural identities in terms that are distinct from
(and in some cases mutually incompatible with) those of the resurgents.

The discourses of the resurgence. though not usually represented as mono-
lithic in the scholarly literature. are nonetheless far less hegemonic than most
accounts of the resurgence suggest. Many rural and urban Malays are extremely
ambivalent and hostile toward the movement, even though they do embrace and
experience Islam as central to their daily lives and identities. The fact remains,
however, that their ambivalence and hostility are not necessarily realized in
everyday forms of resistance or even in the elaboration of “discourses that take
place ‘offstage.” beyond direct observation of powerholders™ (Scott’s hidden
transcripts). An accurate sense of the impact of the resurgence and the support
it receives in rural areas and among ordinary Muslims thus requires that our
investigations extend beyond cl ine sabotage. foot-d ing, pli-
ance, slander, character assassination, and the like and focus much more closely
on the sentiments and dispositions of the rural Malay populace, many of which
are not realized in practice or in hidden transcripts. A given population’s refusal
or reluctance to engage in practices of resistance along with its failure or un-

illing to elab hidden ipts does not necessarily reflect its fears
of political reprisals or material losses, its befuddlement or mystification by
charismatic leaders or some other form of “false consciousne . or, more gen-
erally, the efficacy of one or another type of politically motivated hegemony.
Such refusals, reluctance, and failures (to phrase the issue in arguably problem-
atic negative terms) may stem instead from moral constraints and ambivalences
that are both analytically and culturally distinct from variables typically high-
lighted in resistance studies.

Neither the state nor its policies are monolithic; similarly, ideologies propa-
gated by the state or elites of various kinds, however hegemonic, are never
by ghly domi or absolutely ing. For these and other reasons we
need to be more attuned both to the exi and of i
and dispositions that are contrary 1o official hegemonies and to the moral and
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other variables that consu-.nn (or, nllcmnuvc]y. promolc) their elaboration in
alternative (i i plicitly In the latter con-
nection in i ints and other i of a moral nature merit
far more attention than they have received thus far. So, too, does the phenome-
non of ambivalence, whicl a key variable both in the religious and political
arenas of contemporary Malaysia and in contexts of social and cultural change
generally—indeed, in all of social life.”

In the Malay case, rationalization and other religious changes have involved
the emergence of diverse currents of Islamic nationalism and reform, the rise of
dakwah sensibilities, and the decline, though not the disappearance, of spirit
cults and most types of shamanism and traditional midwifery. They have also
witnessed spiritual power and energy being increasingly concentrated in God
rather than simply held by Him for the most part but also diffused among
sacred shrines, graveyards, traditional curers and exorcists, and various local
Even so. many beliefs and practices associated with what Weber ([1922]
1963: 13) refers to as the “chthonic deities of the peasantry™ are alive and well,
and there is still considerable demand for highly syncretic, largely pre-Islamic
ruu‘\ls L_mred toward healing victims of poisoning and sorcery. Despite their
ingly dubious legitimacy by local these latter rituals, and the
institution of dukun (healer) more generally, still flourish largely because
Malays continue to be extremely fearful and anxious about being poisoned and
sorcerized (Provencher 1979: 48; Peletz 1988a, 1993b). Such rituals are in fact
thriving in urban areas because urban Malays appear to be even more fearful of
mystical attack and poisoning than do their rural counterparts.

These fears and anxieties attest to heightened concerns with bodily vigilance,
the integrity of the Malay social body, and the stability of the Malaysian body
politic (sce Ong 1988; Frith 2001). So, too, do many other late twenticth-
century developments within the Malay community: outbreaks of spirit posses-
sion (“mass hysteria”) on the shop floors of modem factories in Free Trade
Zones and clsewhere; women wearing more modest clothing (including head-
gear and the veil) and being subject to more restrictive controls on their bodily
functions and sexuality; and public debates about giving and receiving blood as
well as the ritual appropriateness of various food products and the ingredients
used in perfumes, cosmetics, and other preparations for care of the body. These
and d: point to imp shifts in the sources, loci, and

of danger and inality di; d below (chapter 5) and elsewhere.™
The broader relevance of such developments, aside from their obvious demon-
stration that Lullums are not seamless wholes and are in fact characterized
by far more disji and dicti than are allowed by
Geertzian and other Parsonian formulations of Weberian theory, is twofold.
First, they indicate that processes of rationalization are far less uniform, linear,
and mechanical than is widely assumed. And second, they provide poignant
imony to the darker, apocalyptic side of rationalization, such as the deper-
sonalization and ulmnauon lhal n:sull fmm pohucally xuslmned muanahmnon
and the and of of

spiri
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and experience, bearing on authenticity and identity, for example, that were
previously taken for granted. This theme figures prominently in Weber's schol-
arship but is frequently obscured in the work both of Weber's intellectual disci-
ples and of a good many religious modernists (Muslims, Chri ns, and others)
who sound the clarion call for rationalization and reform. Processes of religious
rationalization and reform are not all purification and enlightenment. In Ma-
laysia, Bali, other parts of Indonesia, and many other contexts where such pro-
cesses are well underway, they have some decidedly invidious and otherwise
divisive (“antirational) consequences for basic human social relations.




CHAPTER FIVE

Producing Good Subjects, “Asian Values,”
and New Types of Criminality

Nowadays, with people moving into the city and with modern change and such,
there are all sorts of things going on. . . . People think they can do anything.
—Sheikh Gazali bin Haji Abdul Rahman, chief judge, Islamiz Court of the
Federal Territory of Kuala Lumpur; 1998

Parents [need] to take up parenting skills and adopt the zero tolerance concept in
family life, religion and law. . . . Zero tolerance means parents will not endure
or allow room for waywardness in the family. They will not adopt the rak
apalah (it doesn’t matter) attitude. . . . UMNO branches, religious departments,
schools, parent-teacher associations and the media . . . [will all] be utilized to
spread the message on proper parenting skills.

—Datuk Abdul Hamid Othman, minister in the prime minister's department,

1997

IN PREVIOUS CHAPTERS | have demonstrated that in terms of their everyday
discourses and actual practices, Malaysia's Islamic courts are centrally involved
in producing a modern Malay middle class composed of relatively individu-
alized and responsive political subjects who are not beholden to potentially
compromising claims and loyalties entailed in extended kinship that might un-
dercut their allegiances to the nation-state and the global community of Muslim
believers. I have also made clear that the court’s cfforts in these areas resonate
with state concerns to clear and expand the space between family (household)

and state, and thus more easily insert discij Y s and
conducive to the furtherance of the always unfinished project of nation building
in ce with a parti vision of modernity and civil society in an age

of ever-increasing globalization,

In this chapter I pursue some of these themes in greater detail by examining
the duction of mutually ituting and otherwise dialectically related dis-
courses concerning purportedly traditional “Asian values” and new types of
criminality. I should perhaps reiterate here that in the course of my fieldwork
in the Islamic courts, these latter discourses were not evident in a register of
specifically “Asian values.” though they were articulated in the highly congru-
ent registers of Islamic and/or Malay values. Such narratives are nonetheless
pressed into service with respect to the very same reinscription of authenticity
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and identity that occurs in the Islamic courts, and as components of discursive
strategies to constitute “good subjects” and define new types of criminality,
they resonate deeply with the narratives produced by these courts. No less sig-
nificant is that some of the political and cultural crises that have heightened the
centrality of discourses on “Asian values™ in recent years have helped bring
about the passage of Islamic laws bearing on “sodomy,” *homosexuality,” and
“lesbianism.” Such developments allow us to see a legal and more encompass-
ing cultural “discourse in the process of constituting itself” (Foucault 1980:
38)—or more accurately. a variety of such discourses in the making. They also
provide compelling empirical support for one of Foucault’s (1977, 1978) more
insightful critiques of received wisdom. To wit: that much of what appears to be
“straightforward repression” is not merely negative in the sense of curtaili g,
denying, and proscribing but also, and more important, that it has “positive” or
productive dimensions in that it is centrally implicated in the creation, repro-
duction, and circulation of new symbols, i and more
discourses—new forms of knowledge and power. This is clearly the case in
Malaysia, where the last few decades, the 1990s especially, have seen not only
the repression of all varieties of transgender practices but also the creation of
entirely new discourses bearing on perversions nnd *homosexuality™ in particu-
lar, which is defined in list and di asa gl
“Western disease.” For these and other reasons these discourses are germane to
the work and overall missions of the Islamic courts in recent years and well into
the foreseeable future.

In terms of case material, much of the chapter is devoted to a discussion of
two celebrated criminal cases that rocked Malaysia in the mid- to late 1990s,
The first involved a woman (Azizah) from the state of Kelantan, who in De-
cember 1996 was found to have “passed” as a male in order to marry her
female lover, creating public controversy on such a scale that she was refer-
enced in some media accounts as “the woman who shook the nation.” The
second case involves nationally eminent and internationally revered politician
Anwar Ibrahim, who has been held in prison since September 1998, which is
when he was stripped of his official titles (which included deputy prime minis-
ter and minister of finance) and charged with numerous counts of sodomy,
corruption, and bribery. To help establish some context for these cases and the
myriad issues they raise, I first provide brief remarks on the cultural history of
gender pluralism in Southeast Asia.

A NOTE ON GENDER PLURALISM, TRANSGENDER PRACTICES,
AND THE LONG DUREE

Among the more interesting features of Soulhcasl Asia as a “culture area” are
the deeply entrenched and broadly insti ditions of pluralism with
respect to gender and sexuality. Put differently, Southeast Asians have long
exhibited considerable tolerance and respect for numerous variants of gendered
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behavior. In the present context I cannot elaborate on the reasons for these
patterns, their scope, or historical origins, though I can direct attention to a few
relevant dynamics that prevailed during the period of Southeast Asia’s carly
modern history that is sometimes referred to as the “Age of Commerce” (1450~
1680). Perhaps most important to note is that during the first half of the Age of
Commerce (and for many centuries prior to it), religious traditions throughout
Southeast Asia were “profoundly dualistic, with male and female elements both
needing to be present to give power and effect. Female gods of the underworld,
of the earth or crops (especially rice), and of the moon balanced the male gods
of the upper world, the sky, iron (that which ploughs the earth, cuts the rice
stalk), and the sun” (Reid 1993: 161-62). Women predominated in a good
many ritual contexts associated with agriculture, birth, death, and healing, per-
haps because their reproductive capacities were seen as giving them regenera-
tive and other magical powers that men could not match.

This was a period in Southeast Asia’s history that was characterized not only
by relatively egalitarian relations between males and females but also by rela-
tive tolerance and indulgence with respect to things erotic and sexual, at least
among the commoner majority. Indeed, Portuguese observers of the sixteenth
century reported that Malays were “fond of music and given to love,” the
broader themes being that “pre-marital sexual relations were regarded indul-
gently, and [that] virginity at marriage was not expected of either party” (Reid
1988: 153). Other European observers emphasized similar patterns when writ-
ing about Javanese. Thais, Burmese, and Filipinos.

Such being the case, it should not be surprising to find that transgendered
behavior of various kinds has a long and venerable history in the region.' Dur-
ing the first half of the period 1450-1680, and presumably in earlier times as
well, Southeast Asians typically accorded enormous prestige to men who per-
formed certain ritual services dressed in female attire (“ritual transvesti s
Such individuals, along with female ritual specialists (who apparently did not
usually engage in transvestism or in any other variety of transgendered behav-
ior) served as sacred mediators between males and females, and between the
spheres of humans and the domains of spirits and nature (Reid 1988, 1993; B.
Andaya 1994, 2000a; L. Andaya 2000; Brewer 2000) Unfortunately we know
very little about the extent to which ritual anyone el Ly
have engaged in same-sex sexual relations in sacred or secular contexts; may
have been inclined toward sexual relations with persons of both sexes: or
may have participated in transvestism in nonritual settings. Similarly, we do not

know if the ism at issue was icized in any way; if we are dealing
with one or another variant of xmmsl:xuahsm. and pcrh.nps musl |mponanl’ if
the ism under de a to the

general sexual ethos that prevailed in the societies in question. And needless to
say, we have no information on the subjectivities or desires of the individuals
who were involved in or simply observed the rituals at issue. Even so, it is
extremely important to bear in mind, both for immediate purposes and so as to
have some historical context in which to understand the shifting discourses and
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dynamics discussed momentarily, that with reference to the Malay world
broadly defined (to include Java, Bomeo, the Celebes, other parts of Indonesia,
as well as the Philippines, etc.) scholars of this era of Southeast Asia's history
speak of “the respect accorded bisexualism™ and go on to characterize the evi-
dence for this pattern as “particularly pronounced” (B. Andaya 1994: 105). One
reason for this pattern may be that bi i like ritual ism, com-
bined elements from and simul y el the male-female duality
that helped structure and animate the universe in its entirety. Another may be
that in combining clements of male and female, institutionalized bisexualism
and i i hol purity, and gender totality (L. Andaya
2000: 35-36) and thus the unfractured universe posited to exist before the ad-
vent of humanity and difference.’

Of more immediate concern than the variables that may have served to en-
gender and reproduce such pattems is their transformation during the second
half of the Age of Commerce. This era in Southeast Asia’s history witnessed
dramatic changes tated with dial lly related involving not
only the intensification of commerce and state building but also the heightened
centrality in courtly realms and beyond of Islam, Buddhism, and Christianity.
Due to the spread and consolidation of these “male oriented, legalistic, and
hierarchical world religions™ (B. Andaya 1994: 106), none of which makes any
seriptural provision for women's public ritual centrality, the previously sacro-
sanct role of women and transvestites in public ritual and religion was subject
to p of ioning and ulti to a loss of prestige, status, and
overall legitimacy. So, too, was much of the sexual license and gender plural-
ism that had long characterized the region, though this is not to say that at the
local level (in terms of locally grounded systems of belief and practice) any
of these ph were ily ically sti i per se (Reid
1988, 1993).

These trends, which are best documented for the Philippines (Brewer 1999,
2000). continued in subsequent centuries. Such was due in no small measure to
the pronounced (albeit regionally variable) impact of colonial rule, Western
missionary activity, and increasingly muscular states committed to ideologies
and projects of high modemity (Scott 1998), These and attendant developments
helped stimulate the growth of religious i which, to implify,
also tended to constrict the public (especially religious and ritual) spaces ac-
corded women and those involved in one or another variant of transgendered
behavior.

Even so, anthropologists in the 1960s could still report that

[blasically. S.E. Asians are far more tolerant of personality deviation, abnormality, and
disorder than we are. Homosexuals and transvestites are treated with kindness and an
amused tolerance; they are seldom considered a menace 10 society, blamed for being
what they are, or made to feel that they must be kept in separate places from other
people. ized or confined to instirutions. Physical i ion or mental abnor-
mality are [also] regarded as something bestowed by God, as an act of fate (adjal or
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nasib), and accepted as such by kinsmen and the community. (Jaspan 1969: 22-23;
emphasis added)

Consistent with but in many ways more striking than the latter observations are
reports from the Malaysian state of Kelantan based on extensive field research
conducted in the late 1960s by anthropologist Douglas Raybeck. In Kelantan,
long considered by Malays and others a bastion of “traditional” and “authentic”
Malay culture as well as an epicenter of “Islamic conservativism' (chapter 4),
Raybeck found that Malays “regard[ed] homosexuality as peculiar, different,
and even somewhat humorous, but they [did] nor view it as an illness ora
serious sin” (1986: 65; emphasis added). Raybeck also discusses “the institution
of male i rf ¥ not only that these performers
were viewed by other villagers as highly skilled and professional, but also that
they could outearn other villagers, who made up the bulk of their audience.

In some ways more revealing are Raybeck’s findings that there were several
“specialized homosexual villages” in or near the state capital, Kota Baru, the
best known of which adjoined the sultan’s palace. These were not segregated
ghettos to which explicitly h gend: were banished.
Movement to and residence in such villages seems to have been altogether
“voluntary.”" and there is no evidence of anyone “raiding” these communities or
otherwise harassing or bothering their members. And of course the fact that
these communities came to the attention of the visiting anthropologist means
that they were certainly known as well to other villagers, to local as well as
regional and state-level religious and secular authorities at all levels (including
the sultan of Kelantan), and to Malay (and Malaysian) society at large, espe-
cially in the case of the community that abutted the sultan’s palace.

There is clearly more to say about Raybeck’s valuable ethnographic data,
which are all the more significant for the subsequent historical shifts they allow
us to clucidate. For the time being. suffice it to underscore two themes. First,
due largely to religious and other developments since the 1970s, such villages
no longer exist. And second, while I know of no such communities (past or
present) in Negeri Sembilan or other areas of the Peninsula, Raybeck’s material
on Malay attitudes toward transgendering resonates with the findings of other
scholars who have worked among Malays since the 1970s and is also entirely
consistent with my findings in Negeri Sembilan during the 1970s and 1980s. 1
have discussed these elsewhere (Peletz 1996, n.d.), and will simply note a few
points here.

During the 1970s and 1980s, Malays in Negeri Sembilan still exhibited con-
siderable tolerance and respect for individuals involved in prac-
tices, who tend to be referred to as pondan, a term which covers much the same
semantic field as the terms bapok and banci encountered in Singapore and Indo-
nesia, respectively. Pondan and corresponding terms in other parts of Southeast
Asia have multiple (; i mutually ictory) referents, but they typ-
ically denote an adolescent or adult male who either dresses or adoms himself
like a woman, walks like a woman, behaves sexually like a woman (has sex
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with men), or acts like a woman in other ways. In keeping with the relative
deemphasis of sex and gender in local societies and cultures throughout the
region, the encompassing nature of the pondan concept works against the cul-
tural elaboration of distinctions—found in English and many other languages—
among ism, ism, hi itism (i ity), homo-
sexuality, and effeminate behavior. It merits emphasis as well that an individual's
real or imagined proclivities with regard to “sexual-object choice.” his or her
“sexual orientation,” has never been a primary marker of the pondan category,
which is, in any event, a mediating rather than supernumerary category.

The fact remains, however, that at present the sole ritual activity specifically
linked with transgendering is that of the bridal attendant (mak andam,). Legisla-
tive and other measures that will be discussed in the context of broader social
and political changes in due course may well eliminate the link between trans-
gendering and mak andam in the not too distant future. They are, in any case,
contributing to a further secularization, stigmatization, and criminalization of

the rol sulting in its redefinition as a ing, as opposed to sacred,
mediator perversely muddling and enmiring the increasingly polar terms of a
gender system long characteri by pluralism. More generally, recent political
and legal devel are contributing 10 a heightened ization of

gender, especially since they seem to have as their central goals the elimination
of all mediating categories such as pondan and mak nyah (transsexuals), the
imul leansing (“d inization™) of locally defined masculinities, and
the “tidying up” of local masculinities and femininities alike.

To appreciate the discursive context in which such dynamics are unfolding,
let us turn to a consideration of Y discourses ing purport-
edly traditional “Asian values” (and “the West") that have been promoted in
recent years by national leaders, public intellectuals, and others on both sides of
the Pacific Ocean. We shall pay particular attention to the ways in which such
discourses are pressed into service to advance certain political agendas and
wars of position. I shall also focus attention on some of the sentimentalizing
features, silences, and ironies of these discourses, including the ways they de-
fine transgender practices of all varieties as perversions that are both thoroughly
Western in origin and profoundly threatening with respect to the health and
reproduction of all locally valued forms of family, race, and nation—hence a
“deep categorical treachery™ in Appadurai’s (1996: 154) sense.

NARRATIVES OF “ASIAN VALUES" AND THE RISE OF SOCIAL INTOLERANCE

In the present context it is perhaps most useful to examine discourses of “Asian
values” by taking as our point of departure some of the more encompassing
narratives (and narrative products) in which they are embedded. In this regard,
we are fortunate that in 1999 Mahathir published yet another highly controver-
sial and deeply revealing book, titled A New Deal for Asia, which contains a
2ood deal of material on “Asian values,” Before tumning to some of the argu-
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ments in this volume, we might situate the book in relation to other important
events of 1999, such as the first phase of the fractious trial of Anwar Ibrahim,
and the fallout, domestically and in foreign quarters, from the trial, the ar-
rests leading up to it, and the way that Mahathir’s security forces handled
those who protested these developments. Bear in mind, too, that notwithstand-
ing all of this, the year 1999 also saw Mahathir’s triumphant reelection as
prime minister.’

A New Deal for Asia is perhaps best assessed in relation to two of Mahathir's
carlier volumes, namely. The Malay Dilemma, published in 1970, and The
Challenge, which first appeared in 1976 in a Malay-language edition as Men-
ghadapi Cabaran." A New Deal for Asia is also profitably viewed in relation to
a 1995 book Mahathir with i Japanese politician (and cur-
rent governor of Tokyo) Shintaro Ishihara titled The Voice of Asia. The two
volumes are remarkably similar in at least two ways: first, they espouse more or
less identical discourses of “Asian values,” a phrase that 1 set off in quotes
throughout the discussion here: and second, they are both works of cultural
production that are appropriately viewed as models of and for liberal economic
reasoning in Asia as it heads into the new millenium (Ong 1999a). A key
difference is that The Voice of Asia appeared in 1995 at the height of the Asian
economic boom and is, as might be expected, highly triumphant; Mahathir's A
New Deal for Asia, in contrast, was written after the financial crisis that began
in Southeast Asia in 1997 and is far more humble. though still lhomughly
infused with Mahathir’s trad and Manich:

One of the central arguments of both books is that Asians should “just say
no" to Western models of development and democracy. (The original title of
77:r Vmu. n/A.na was, in fact, The A:m Thm Can Say No.)' Both books cite

ity, and " as it Asian values: and
both explain that in the Asian view of things, “society, state, and family are
more i than the indivi " Simi both books contend that “Asian

values™ are diametrically cpposcd to the values of “the West,” which is said to
have witnessed the “separation of religion from secular life and the gradual
replacement of religious with hedonistic values.” In the words of Mahathir, the
result is that

[m] sensual gratification, and selfi are rife. . . . [There is] diminished
respect for marriage, family values, [and] elders, and . . . [a proliferation of] single-
parent families, . . . incest, . . . homosexuality, . . . [and] unrestrained avarice. [More

generally, people’s] . . . moral foundations [are] crumbling. . . . and they are suffering
all kinds of psychological . . . decay, . . . stress, and . . . fear. (80-81)

Many of Mahathir's remarks about “Asian values” are, at base, about Asian
“family values” and are curiously reminiscent of the so-called family-values
debates in this country involving public intellectual figures and not so intellec-
tual public figures like former Vice President Dan Quayle. 1 make this point for
l\m r:asuns first, to cul across the Kiplingesque divide between East and West

girding N ir's and second, to draw attention to the fact
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ding de cifie to “family values,” Asian or other-
necessarily involve what semioticians and linguists refer to as “floating
signifiers.” Such signifiers have multiple, often contradictory referents and are
thus capable of being hamnessed to wildly divergent political agendas. Of more
immediate concern here is that like Lee Kuan Yew and his successor (Goh
Chok Tong) in Singapore, Mahathir has made it clear in interviews and public
speeches that human rights, democracy, and civil society of the sort held up as
Western ideals simply do not work in Asian countries like Malaysia, Singapore,
and Indonesia. Indeed, Mahathir maintains that Western ideals should not be
viewed as values to strive for and that those who suggest otherwise are arro-
gantly ethnocentric, if not overtly racist, and bent on seeing Muslims fail in
Asia and elsewhere,

Having sketched out a few features of the narrative of “Asian values,” I
would like to tum 10 a historical question: Where did this discourse on “Asian
values™ come from? Or. put differently, what are the variables that have served
to promote the discourse? In answering this question I focus on the Malaysian
and Singaporean variants of the discourse and on the dynamics most relevant in
those contexts.

Among the most obvious factors that contributed to the emergence of recent
discourse on “Asian values” are the phenomenal postwar economic growth of
Japan, South Korea, Taiwan, and Hong Kong, as well as the more recent and in
some ways more spectacular economic success stories, at least through July
1997, of Thailand, Malaysia, Singapore, and Indonesia. As is well known, poli-
ticians. scholars, and others on both sides of the Pacific invoked one or another
set of “Asian values™ to help explain these phenomena.

The specific discourse of “Asian values™ that has been retailed by Mahathir
in recent years is also an outgrowth of his “Look East Policy,” inaugurated in
1981. As such, it merits note that while the moral and material entailments of
the policy were notoriously unclear to many government spokesmen, Mahathir
apparently had in mind “The East” as represented only by Japan and South
Korea.* Conspicuously excluded from promotions and discussions of the policy
were references to Taiwan and Singapore, most likely because of their ethnic
Chinese majorities and the resulting political dis-case that this might create on
the home front, particularly in light of the local cultural politics of race. In any
case, the policy, which was offered as an antidote to blind emulation of the
West, meant not so much trading only with Japan and South Korea but adopting
certain of their characteristics: their hard work and diligence, and their much
touted valorization of the group over the individual. One reason the policy was
quietly discontinued after awhile is that its architects never really studied the
extent to which the Japanese and Korean patterns were in fact transferable to
Malaysia. And in the end. Japanese reluctance to engage in technology transfer
led Mahathir to accuse them of favoring a “colonialist relationship™ with Malaysia.

We might also consider Mahathir's views concerning the origins of Japan's
phenomenal postwar economic success. Mahathir has long credited this success
to Japan’s “slavish imitation of things Western.” Appearances, then, are not
always what they seem, which is to say that from Mahathir's point of view, the
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“Look East Policy” entailed looking to two particular East Asian countries that
had either successfully imitated the West or successfully reworked their emula-
tions of things Western into locally meaningful patterns ostensibly suitable for
export to other Eastern countries.

The discourse on “Asian values™ has also been fueled by a variety of political
crises, all of which were arguably related to issues of globalization and sover-
eignty. One such crisis developed from the 1993 Vienna Conference on Human
Rights, which witnessed extensive Western critiques of Malaysia's record on
issues of human rights and a spirited counterargument cast partly in terms of
“Asian values.” A somewhat similar crisis unfolded as a consequence of

's arrest, d ion, and caning of the all-American Mi-
chael Fay. As the crisis began to unfold in late 1993 and early 1994, politicians,
public intellectuals, and media figures on both sides of the Pacific invoked what
were heralded as “traditional values™ to justify their allegiances in the war of
positions that developed. Lee Kuan Yew, for example, repeatedly cited the need
to defend “Asian values™ against Western incursion. He also insisted that West-
emers do not understand Asians, who place the interests of the group over the
interests of the individual, and who are quite content to be ruled by what he
cuphemistically referred to as “strong governments” as long as they deliver
economic prosperity.”

As it turned out, Michael Fay did survive both the flogging and the media
frenzy he encountered on his return to the States. More important for present
purposes is that the discourse on “Asian values” enunciated by Lee Kuan Yew
survived and prospered in Singapore, elsewhere in Asia, and far beyond. This
should be particularly clear to those who have followed events in Malaysia
since September 1998 and will in any case be evident when we discuss the
cases of Azizah and Anwar (below)

There is much to say about this discourse, but T will confine my immediate
remarks 1o two sets of issues. The first has to do with matters of heterogeneity.
Not all Asian leaders agree with the Mahathirs, the Lee Kuan Yews, and the
others who traffic in the discourse of “Asian values.” Martin Lee, for example,
chairman of Hong Kong’s Democratic Party, has argued that we need to “put to
rest the myth of *Asian values’: that democracy and human rights are *Western
concepts’ inimical both to Asia and to economic growth.”” In this view, the
notion of “Asian values” is a sloppy and ideologically loaded term. Many
scholars, student leaders, and others in mainland China would appear to feel the
same way and are highly critical of the ways the concept of “Asian values” has
been invoked by government leaders in Beijing to rationalize the oppressive
activities of the state, including the tragedy of Tiananmen. In much the same
fashion, former opposition leader Kim Dac Jung, who is now President of
South Korea, has repeatedly emphasized that “Asian values” have never pre-
¢luded democracy." On this front, Megawati Sukarnoputri, the new president of
Indonesia, also offers hope, especially in light of the fact that Indonesia, with a
predominantly Muslim population of 215 million people, is the largest Muslim
country in the world.

The second issue has to do with the deeply ironic fact that Asian leaders, like




248 CHAPTER FIVE

Mahathir, Ishihara, and Lee Kuan Yew, espouse an essentializing Orientalism of
the sort that literary critic Edward Said excoriated in his now classic (1978)
study of Western literary representations of “the Orient." Said was dealing pri-
marily with the literature on the Middle East, as opposed to East Asia, but his
basic argument is relevant in the present context as well. Much like the nine-
teenth-century construction of “the Orient” produced in the West, the notion of
“Asian values™ articulated by Mahathir and others is not only cast in wildly
unqualified. absolute terms: it also a hic, eternally unch

ing, homogenized “Asian” (as well as an undifferentiated, immutable, sexually
anarchic, and terminally decadent “Western™), whose essential features tran-
scend time, space, gender, cl. occupation, and local cultural identity. Another
of Said’s arguments, that Orientalism is both a product of domination and a key
resource deployed to help effect and reproduce that domination, is also relevant
here. Indeed, the very same argument could be made aboul the new variant of
Orientalism subsumed under the rubric of * i
it is. to paraphrase a point made by Sylvia Yanagisako (1995) in another con-
text, an incomplete, selective, and in many ways deeply nostalgic and sentimen-
talizing narrative that renders invisible various types of experiences and mean-
ings in the name of forging unity out of diversity. More ironic still is that this
discourse accepts as given the very imperial-era and thoroughly Kiplingesque
chasm between East and West that millions of people in “the Orient” have
fought to eradicate, owing to its inherently racist and dehumanizing features, to
say nothing of its ideological functions (sec Syed Husin Alatas 1977;: Said
1993; Ong 1999a). It also helps reproduce the invidious imperial legacy (intel-
lectual, cultural. and political) that those who articulate it are so loathe to own
in many public contexts.

There are many other ironies and curious features of this discourse, some of
which appear as silences. elisions, and conflations. Consider, for example, the
cultures and countries that are conspicuously absent from the discourse. In the
Southeast Asian context, the Philippines would seem to be the most glaring
omission, i perhaps, by the ively poor showing of the Philippine
cconomy in recent decades, though an arguably more likely explanation is that
for Mahathir, the notion of a Christian Asian is both an oxymoronic hybrid and
a deep categorical treachery, Also generally absent from the discourse is any
mention of Myanmar, Cambodia, Laos, or Vietnam. Moving beyond Southeast
Asia, one is struck by the lack of references to South Asia and west Asia (the
Middle East). Clearly, then, as Ong (1999a) has also discussed, both the time-
less and the “new Asians” touted in this discourse are euher Muslims or people
who adhere to a mélange of C¢ cianism and . As a mo-
ment ago, however, only certain types of Muslims (Shi'ites are definitely out)
and certain types of Buddhists and Confucists are potential candidates for this
discursively privileged status of “Asian,” new or otherwise.

It is equally important to consider the flip side of the coin of “Asian values.”
Where, in other words, might one find repositories of *‘traditional® Asian values™
And how do they figure into Mahathir's narratives? If we confine ourselves to
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the Malaysian setting, and to what Mahathir has written about Malay culture in
its rural, ostensibly “more traditional” forms, the deeply ideological nature of
this discourse becomes all the more evident. So, too, do the enormous “devel-
opment” challenges that Mahathir and like-minded politicians have set for
themselves and their countrymen since the early 1970s.

In The Malay Dilemma, Mahathir depicts “Malay character” in the following
terms: Malays are “courteous,” “gentle,” “formal yet tolerant,” “self-effacing,”
“passive,” and “withdrawn™ but with “a clear sense of righteousness™; they are
also * n.slgncd " “complacent,” “soft,” “weak,” and “indolent”—*"afflicted by a

gly stupor,” “uni in work,” and, more generally, “fa-
talistic . rcud:\hslc . in the grips of unadjusted minds" that are “in need of
rehabilitation.” Maln)s also exhibit “a complete failure to relate cause and ef-
fect.” and “are never committed to anything.”

In these comments we see an example of “self-Orientalizing” that is far more
extreme than anything Mahathir has been disseminating in recent speeches and
puhhm(mm like A New Deal for Asia. As nlludcd to earlier, we also see the

with “d " with the forg-
mg of a national identity, and with the creation of a viable nation—that Ma-
hathir and others have sought to identify and overcome during the last thirty
years. To fully appreciate these points, we need to consider Mahathir's attitudes
toward local Chinese. All I can say in this context is that in The Malay Di-
lemma, the Chinese are depicted in stark, racialist terms as “adventurous,”
“hard,” “aggressive,” “predatory,” and “inherently good at business” because
they are “instinctively thrifty” and given to “secret deals, private arrangements
and water-tight family™ and guild organizations. Perhaps most revealing in light
of Mahathir's current emphasis on the cultural kinship said to obtain among the
“new Asians” are the following remarks, which appear toward the very end of
The Malay Dilemma: “In Malaysia we have three major races; . . . their physi-
ognomy, language. culture, and religion differ;" “there is no dialogue. . .
“[they] have practically nothing in common” (175; emphases added).

Particularly when viewed in light of The Malay Dilemma, Mahathir's con-
temporary ruminations on “Asian values” provide clear illustration of Yana-
gisako's previously noted point that Orientalist discourses are selective and sen-
timentalizing narratives that render invisible various types of experiences and
meanings in the name of forging unity out of diversity. If such is the case, we
might then ask: At whose expense is such unity forged? Put differently, which
societies or sectors of society are inalized in—or as a | of the
deployment of—this discourse on cultural kinship?

I have already provided a partial answer to these questions in my comments
about those regions of Asia (including the Philippines, Vietnam, South Asia,
cte.) that are conspicuously absent from the discourse on “Asian values.” Of
more immediate relevance here are sectors of society such as women and ethnic
minorities like the Penan of Sarawak (East Malaysia) who, as a consequence of
globalizing forces, are subject to new forms of discrimination and new con-
straints on sovereignty that vary considerably from one group to the next. Ong
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examines some such groups and their variegated predicaments in her highly
original and in many ways brilliant book, Flexible Citizenship (1999), which
presents decply incisive analyses of contemporary state practices, citizenship
regimes, and “systems of graduated sovereignty™ in Malaysia and elsewhere in
Asia and the Pacific. Some of the same groups are discussed in another impor-
tant volume on the region also published in 1999, Milne and Mauzy's Malay-
sian Politics under Mahathir.

Curiously absent from both of these texts, however, are even brief considera-
tions of the communities of subalterns that are arguably most subject to dis-
crimination and marginalization in the particular variants of modernity and
“Asian values” that Mal, fficial have emb I refer 1o gays, les-
bians, bisexuals, transvestites, and all others engaged in transgendering of a
homegrown and/or more cosmopolitan variety—who may number more than
20,000 in Kuala Lumpur alone.” Suffice it to note that while modem-day trends
involving the sti ization and criminalization of practices and
identities might be said to date from the early 1980s, they became much more
pronounced beginning around 1994 and have been especially intense since the
onset of the Asian financial crisis in mid-1997. Some of the relevant develop-
ments and trends since the mid-1990s merit brief consideration here. (Others
will be discussed further along.)

Two of the main objectives of the NEP and many other state programs imple-
mented in the last thirty years have been to eliminate poverty. especially among
Malays. and to effect a restructuring of the relati ship between “race™ and
economic function. The realization of these twin objectives has entailed (among
other things) effectively encouraging Malays to abandon their rural economic
traditions (rice farming, shing. rubber tapping, and the like) so as to become
increasingly involved in small-scale trade and business activities as well as the
large ! P ial end and other urban economic niches that are
(also) conducive to the creation of a new middle class of urban Malays (Melayu
baru, or “new Malays™; see Shamsul A. B, 1999b; Andaya and Andaya 2001:
333-36). Such programs have been successful in many respects, not least in
terms of encouraging mass Malay migration from rural areas to state capitals
throughout the country (for example, Penang, Melaka, Johor Baru) but also, and
more i to the politan federal capital, Kuala Lumpur,
which, like certain other urban centers in the region (Bangkok, Jakarta, Manila)
has long had a reputation for sexual license of different kinds, For a variety of
reasons, many of which are relevant to an understanding of the growth of *sub-

cultures™ of Is (including gays and les-
bians) in urban areas in the United States like San Francisco and New York
City, these patterns of migration and urbanizati i to the i
visibility of Malaysian gend: hi

icularly Is, espe-
cially during the economic boom years of the 1980s, So, too, albeit in different
ways, did the phenomenal growth of the global sex industry in neighboring
Thailand, the peaking of the AIDS crisis there during the period 1992-93, and
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the resultant attention that the latter crisis came to receive from Thai officials,
various g in the region (including Malaysia's), and world health
organizations and NGOs of various kinds (Bishop and Robinson 1998). Such
heightened visibility could have resulted in a number of very different out-
comes; the effect in Malaysia, however, was that the transgendered encountered
more organized opposition that included redoubled efforts not only to undercut
their visibility and legitimacy but also to elimi them al her, all in the
name of “Asian (family) values.”

As one example, in the second half of 1994, the state-run radio and television
network Radio and Television Mn]aysm (RTM) banned transvestites and gays
from appearing on its " Ac g to I ion Minister Mo}
Rahmat, the aclmn was taken “in line with lhe national policy which focuses on
the importance of health and family values,” the bottom line being, “We do not
want to encourage any form of homosexuality in our society” (emphasis added).
Shortly thereafter, Prime Minister Mahathir, in a statement critical of Western
countries that provide one or another degree of legal recognition to lesbian and
gay couples, said: “Such a concept of the family is crazy and contrary to reli-
gious teachings. It will only produce illegitimate children who may, in turn,
have incestuous marriages with their siblings” (emphasis added).” Not sur-
prisingly, by year's end (December 1994) a “seven-man” jury in Penang freed a
Malay factory woman who had been held in jail since the 1991 killing of her
housemate on the grounds that she did so in self-defense after the housemate
“made lesbian advances at her and tried to rape her."*

The next few years saw the nppcamncc of numerous accounts in the govern-
ment-owned and 1l typically short but alarmis f “gay
clubs,” such as the one that appeared in the June 22, 1995, issue of The Sun (a
Malaysian daily). which carried the headline “Gay Clubs Not Allowed.” The
gist of the story was that “gays clubs” were illegal (“not allowed 1o be regis-
tered in the country”). The main objective of the piece, however, seems to have
bun to mvuc readers o participate in nnd thus broaden and th.mu: efforts to

by providing 1 to the authy , for it in-
cluded the line, “If you havc information on any gay club, mfmm Deputy
Home Minister Ong Ka Ting." Similar headlines—"Gay Clubs Are Not Al-
lowed to Be Reigstered in Malaysia,” “69 Held in Raid at Club for Gays"—
have become commonplace. According to one of the stories appearing beneath
such a headline, “Police detained 69 men, including 12 foreigners, at an exclu-
sive club believed 1o be for gays in Jalan Raja Laut [Kuala Lumpur] here
yesterday. . . . The club, which is operating without a license, is a shophouse
which was into an ive club equipped with a ium, sauna,
and rooms specially for gays. All the detainees were taken to the headquarters
for urine tests. Four club employees were also detained.” Like many others of
this ilk, the account excerpted here draws attention o or at least raises the
spectre of multiple illegaliti ing 4 business lish without &
license; using illicit drugs (to be dc(ct.lcd by urine tests); and engaging in ho-
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| e in g i saunas, and “rooms specially for gays.”
Ol' comparable if not grcnlcr significance, it also draws explicit ties among
lity, drug use, and forei

In light of this kind of negative publicity, it is not surprising that subsequent
years saw the Kuala Lumpur Town Council and the Malaysian Youth Council
beseeching the government o take strict measures to abolish any form of ho-
mosexual activity in the city.” One such appeal occurred in connection with a
Gay Pride Event that had been scheduled for June 28, 1998. Invitations to the
event had been distributed and promoted via the club’s wchsllc. which, as the
appeal ized, was used for “i ional exposure.” As might be ex-
pected, the event was cancelled.”

In recent years, moreover, the police have raided pondan beauty contests in
Kuala Lumpur and elsewhere. In one celebrated case a few years ago, the po-
lice arrested the Malay (Muslim) contestants but not the non-Muslim pondan in
the pageant. Such partisan behavior was also evident during a “more conven-
tional™ all-female beauty contest held in Selangor in June 1997. In that case
(the Miss Malaysia Petite Pageant), the Malay winner and two other Malay
contestants were arrested at the end of the show. Middle-class Malays and other
Malaysians 1 spoke with in 1998 felt that it was highly ironic, to say the least,
that the police sat through and presumably enjoyed the entire performance be-
fore arresting any of the participants. They also argued that it was unfair that
the Malay contestants were singled out in these cases, some of them adding that
the authorities “surely have better things to do.” Similar arguments were ad-
vanced by members of Malaysia’s leading Muslim feminist organization, Sisters
Islam, whom 1 also interviewed in 1998. Moreover, as noted by Mohammad
m Kamali (2000: 280), a highly respected professor of Islamic law and
jurisprudence at the International Islamic University Malaysia, “within two
weeks of arrest, the three young women were charged, found guilty and each
fined MS$400 . . . a display of efficiency that the Syariah Courts are hardly
known for.”

A decidedly different perspective emerged in the course of an interview |
conducted in 1998 with the chief judge who presides over the Islamic court
system of the Federal Territory of Kuala Lumpur. The gist of his comments on
the subject, which are included as one of the epigraphs to this chapter—"Now-
adays, with people moving into the city and with modern change and such,
there are all sorts of things going on. . . . People think they can do anything"—
implies that the massive flow of villagers and rural culture into the city is
disnrdcrly and unsettling; that “we have to draw a line somewhere™; and that

“we really mean business.” These comments resonate deeply with the perspec-
tives of Mary Douglas (1970) Gayle Rubm (1984) Knlh Weston (1998), and
others, who argue that are p and d dur-
ing times of rapid and unsettling cocmculmml changc They also suggest that
non-normative (“deviant”) sexualities are an easy target for politicians and
others who seek to exert control over the circumstances of such change and to
maintain or broaden their constituencies in the process.
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NEW Types OF CRIMINALITY: AZIZAH, ANWAR, AND BEYOND

At present, homosexual behavior is heavily criminalized throughout Malaysia.
Oral and anal sex between same-sex partners, for example, which are covered
by Section 377 of the national Penal Code, are categorized under the rubric of
“carnal intercourse against the order of nature.” Such acts are liable to punish-
ment by imprisonment for up to twenty years as well as whipping, even if they
are consensual. Moreover, any act defined as “gross indecency™ between two
men or two women, whether public or private, is a criminal offense that can
lead to two years' imprisonment. This includes attempts to establish contacts
between same-sex partners (that is, “cruising”). Partly because such cases are
prosecuted by the police and thus usually require the filing of reports from
someone directly involved, there have been few “successful” prosecutions of
gay men and even fewer of lesbian women. It is essential to bear in mind in any
event that these are secular laws, not religious laws. Contrary to the assump-
tions of many Westerners, in other words, we are not dealing with yet another
example of “medieval Islamic rigidity” with respect to gender and sexuality.
Indeed, the precedents for these particular laws and many of the specifics of
their language were introduced by the British during colonial times, initially in
the Indian Penal Code of 1860, which was subsequently incorporated with
slight amendments into the penal codes of the Straits Settlements (1872), the
Federated Malay States (in stages, beginning in 1874), the Unfed. d Malay
States, the Federation of Malaya, and so on."

The Case of Azizah

One prosecution leading to the conviction of a lesbian woman that merits con-
sideration in this context was widely covered in the Malaysian press on a more
or less daily basis from December 1996 to March 1997. This case, which is the
subject of extremely insightful work by Tan Beng Hui (1999) to which I am
much indebted, involved two young women (Azizah Abdul Rahman, age twenty-
one, and Rohana Mat Isa, age twenty) residing in the state of Kelantan. Azizah,
described in many accounts as a “tomboy,” habitually dressed in male attire and
according to press accounts “otherwise looked and behaved like a man.”"
Partly because Azizah had also taken a man’s name and possessed a male iden-
tity card, she succeeded in convincing the local religious authorities (among
others) that she was a male and could thus marry her partner. Azizah is also
said to have fooled her bride and the witnesses at her wedding and, more seri-
ously, to have “disgraced Islam.”

Although or perhaps because this case was the “first instance of its kind in
Malaysian history,”™ Azizah was charged on two relatively pedestrian criminal
counts: “impersonating a man,” and “using a false identity card.” These of-
fenses fall within the jurisdiction of the secular courts. Perhaps more relevant is
that such offenses were the most clear-cut and least complicated transgressions
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since the question of proof is less vexing and exacting than would
if charges of a specifically sexual nature were heard in the religious
courts. These charges carried the I ad: ge that their i
could be overseen by the federal government, something which would not oc-
cur if the charges had been of a religious nature and had thus been tried in the
Islamic courts, especially since the latter are under state (rather than federal)
jurisdiction.

Upon learning Azizah's true (female) identity. Rohana's father sought to have
the marriage annulled issue that, signifi » was never pursued by
Rohana herself, even though Rohana claimed that throughout the course of their
relationship she had been deceived as to Azizah's real (female) identity and was
not herself a lesbian. But there were complications with respect to an annul-

10 prosecut

ment, since under the ci it was not altogether clear that a valid
marriage had been contracted in the first place. Similarly, although Azizah and
t (involving, among other things, mutual

Rohana did engage in sexual co
caressing and Azizah's applying her hands to Rohana's vagina) that was con-
strued as illicit (as zina, hence actionable), their possession and use of “sexual
aids™ in the form of a dildo, though apparently outrageous to public sensi-
bilities. was more problematic as a specifically religious offense since in the
eyes of many Islamic jurists penetration by a dildo does not constitute “real
sexual intercourse.” Issues such as these prompted state authorities in Kelantan
and clsewhere to tighten their Islamic Family Law Enactment(s) so as to pre-
vent—or at least more clearly criminalize and penalize—unions of this sort (as
discussed below)." They also resulted in the local kadi's threatening to bring
charges of a specifically religious nature against Azizah. Though he never did
s0. he did eventually annul the marriage, apparently having decided that it had
been a valid union in a narrow legal sense.

In this context it merits emphasis that in the state of Kelantan, where the two
lived, there were no laws currently in force specifically prohibiting sexual rela-
tions among women, though such had been proposed by the PAS-controlled
state government a few years earlier in its attempt to institute the Islamic crimi-
nal laws and punishments specified in the Quran (hudud). The actual imple-
mentation of such laws, which was stalled and ultimately scuttled by the federal
government, could have resulted in Azizah's (and Rohana's?) being found
guilty of offenses subsumed under the rubric of musahagah, this being defined
as “a ta'zr offense consisting of an act of sexual gratification between females
by rubbing the vagina of one against that of the other . . . [the punishment . . .
for which] shall be at the discretion of the Court” (Rose Ismail 1995: 116-17).
The penalty proposed for this crime is not altogether clear, although the punish-
ment for its “male counterpart.” that is, liwar, which is construed as an offense
“consisting of carnal intercourse between a male and another male or between a
male and a female other than his wife, performed against the order of nature,
that is through the anus.” might be the same as that for zina: one hundred lashes
and @ year's imprisonment, or stoning to death with stones of medium size.*

I igation of Azizah's back revealed that she was a Malay Muslim
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whose citizenship status was that of a Thai national permanently resident in
Malaysia. She had apparently been born in Malaysia and was in any case raised
by an aunt, not by her mother (or parents). At age thirteen she had gotten
pregnant by a (young Malay?) man with whom she eloped to Thailand. He
turned out to be a poor husband, and rather than suffer abuse at his hands,
Azizah proceeded to divorce.”” Even though she had a child to raise, she subse-
quently decided that she did not want to be supported by or dependent on any
man and that she would have relationships with women instead. Information
released in the course of the trial revealed in addition that she had married
Rohana “for love” but also partly because Rohana, facing family pressure, had
threatened to break off their eight-year relationship if they did not get married.

The sentence Azizah received from the judge who heard the case resulted in
her serving twenty-four months in pmon Accmdmg to media accounts, “the
demonic in-law™ was " She later appeared in Is-
lamic headgear (a lmlung pmdmmmg among other things, that “she regretted
her erroncous ways,” and that her future plans and desires included “conven-
tional marriage.”

Significantly, though not surprisingly, press accounts of the case repeatedly
emphasized a number of related themes bearing on Azizah's biography, most
notably her lower-class background; the fact she had been adopted and raised
by an aunt and was thus deprived of her “real” mother’s (“natural”) love, affec-
tion, and guidance; and that she was of foreign (Thai) origins if only in the
sense that she had lived in Thailand for a number of years since eloping there at
age thirteen upon learning that she was pregnant. The more general message
driven home by media accounts and official pronouncements about the case was
that Azizah’s misguided and misspent youth and waywardness had resulted not
merely in a failed, “broken" (| ) marriage, a qi turn toward
homosexuality, massive deception, and criminal illegality that shocked the en-
tire nation. It also landed her in prison, effectively orphaned her son. and dis-
graced both her family and Islam alike.

At the height of the dramatic, sensationalistic. and in many respects salacious
media coverage of this incident (more specifically, just a month after Azizah’s
conviction and some two weeks before the kadi annulled the marriage), a some-
what similar incident of “cross-dressing™ came to light in the neighboring state
of Terengganu. A key difference, however, is that this case involved a male
couple, who, it should be noted, received but a fraction of the media coverage
accorded Azizah and Rohana (a mere five day:. as opposed to three wlld
months). The headli ing this case that “a
tried to marry a man by posing n\ a woman” (cmphnsis added). The accom-
panying articles explained that “the marriage was called off after the bride-
groom . . . discovered the true gender of his prospective wife.” State Criminal
Investigation Division Chief Assistant Commander Abdul Halim Abdul Hamid
reported that the boy “went into hiding when news of his failed attempt to
marry his lover . . . [hit] the press,” and that he was “detained for investigation

| under the Penal Codc for ‘using a forged document’.”™*
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Itis not merely that the media coverage of this incident paled in comparison
to the media attention lavished on Azizah and Rohana. The sentence meted out
to the offending cross-dres in this instanc illiterate fifteen-y Id
shop assistant by the name of Fauzi Yaacob, who was wearing a shirt, jeans,
women's shoes, and two earrings in his left car when arrested and was appar-
ently so attractive and so convincingly “female” that he had already received
five marriage offers—was also much lighter (a jail term of roughly seven as
opposed to twenty-four months). This despite the fact that on at least two pre-
vious occasions Fauzi had been arrested by the police on similar if not identical
grounds (“posing as a woman"™).

The differences in the media coverage and sentencing in these incidents are
pronounced. and they make very clear that when cross dressing or other trans-
gendered behavior of this sort involves men it is far less offensive to legal and
sociocultural sensibilities than such behavior on the part of women. But we
should also note the similarities in these cases and the way they were handled
by the media. One obvious implication of the media coverage in both instances
is that homosexuals resort to transvestism to marry and deceive and, conversely,
that transvestism is merely a “cover” for homosexuality. Another is that “gen-
der woes™ of all varieties have come to plague Malaysia: that insufficient vig-
ilance on the part of parents and others is partly to blame; and that parents,
teachers, schools, and religious and political leaders and their associations need
to be pressed into service to prevent the further spread of such sinful, unnatural,
and p dly sive and th ing behavior. It is thus not surprising
that during the media circus surrounding these incidents a minister in the prime
minister’s department, Datuk Abdul Hamid Othman, offered a detailed pub-
lic commentary on the Fauzi case, in which he “link[ed] gender woes to
upbringing™:

Boys brought up as girls has been the main reason they become transvestites, . . .
Some parents who have sons and yearn for a daughter end up dressing one of their
sons as a girl, buying him bangles and allowing him to develop female characteris-
ics. They fail to realise the danger because the child, confused about his gender,
grows up thinking he is a woman trapped in a man’s body.

Pareats need 10 be told the importance of bringing up their children according o the
<child’s natural gender. A daughter should realize she will eventually become a wife
and a son should know he will be 4 husband someday. ot the other way around. .
Parents [nced] 10 take up parenting skills and adopt the zero tolerance concept in
family life. religion and law.

Zero tolerance means parents will not endure or allow room for waywardness in the
fzmuly. They will not adopt the rak apalah (it doesn't matter) attitude.

UMNO wants] to wipe out the problems of transvestites in its war against social ills
The religious and social welfare bureaus of UMNO . , . [will) meet . . . to discuss the
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matter. . . . UMNO branches, religious departments, schools, parent-teacher associa-
tions, and the media ... . [will all] be utilized 10 spread the message on proper parent-
ing skills. (emphases added)

1 shall return to some of Datuk Hamid's shortly. In the
it merits emphasis that partly because of the notoriety and backlash generated
by such cases—some felt that they were “a sign that the world is coming to an
end”—but also because of the (almost always tense) political climate and the
resultant tendency to find groups on whom to place blame for society's ills,
various jurisdictions in Malaysia have sought to increase the penalties for same-
sex relations and to outlaw sexual contact between women that involves “rub-
bing the vagina of one against that of the other.” The more general point is that
gays, lesbians, and others whose sexual orientations constitute a significant de-
parture from stereotypical gender roles are increasingly subject to discrimina-
tion and harassment in the form of vcrhnl and physical abuse, detention und
arrest, and i or loss of P , and other
opportunities.

In May 1998, for instance, the state of Johor, following the example set by
the Federal Territory of Kuala Lumpur, passed legislation, which was subse-
quently approved by the sultan and became official law in 1999, that introduced
whipping as an additional penalty to punish Muslims convicted of sexual of-
fenses such as “sodomy,” “lesbianism,” and “extramarital sex.” State Executive
Councillor and Islamic Affairs Committee Chairman Datuk Abdul Kadir An-
nuar explained that the move was to check growing social problems and moral
decadence in the state, and that whipping and i fines would h h
be provided for under amendments to the Syariah Criminal Procedure Code
Enactment 1997 and the Syariah Criminal Offenses Enactment. Specifically, the
new enactments, which also apply to “those spreading deviationist teaching,
pimps and purveyors of promiscuous relations,” provide for a mix of six strokes
of the rotan. fines up to M$5,000, and imprisonment of up to three years upon
conviction.™ Similar enactments have been introduced in other states,

As for some of the broader trends, transgendering has become heavily stig-
matized. criminalized. and medicalized and has come to be defined increasingly
in terms of sexuality and sexual pathology in particular, whereas even in the
1980s this was not the case. The criminalization of pondan, mak nyah, homo-
sexuality, and transgendering gcncmlly is not only a strategy gcamd toward the

cleansing of locally defined and 1 would
argue that moves along these Iines and attendant strategies are also central
E of more schemes of governmentality (Foucault

1991 see also Ong 1999a) and thzl the latter schemes have three analytically
distinct though related objectives: the creation and policing of modern middle-
class families and subjectivities that will help bring about a transnational Asian
fenaissance: the reinscription of various types of authenticity and identity that
are hcld 10 be condmlvc 10 this renaissance; and the promotion of an aray of

and bearing on “Asian values” that empha-
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size a timeless, tradition-bound, patriarchal, strongly heterosexual, and other-
wise essentialized “Orient” (which is cast in sharp relief to an equally timeless
and essentialized “West” that is represented as bereft of traditions other than
those entailing sexual anarchy and terminal decadence). 1 would also conten

that efforts to stj and crimi practices in Malaysia,
Singapore, and elsewhere in Southeast Asia in the name of “Asian values” are
features of y gies aimed at legitimizing and easing the

e y dislocating sociocull ions effected by state projects
of modemity in ion with the b bust cycles of global capitalism to

which the state projects in question are ambivalently wed. To help illustrate
these arguments we shall proceed to the case of Anwar.

Anwar and Beyond

-

Nationalist and transnational discourses on “Asian values™ have frequently been
invoked by Malaysian politicians and others in connection with the case of
Anwar Ibrahim. This case domi Malaysian politics and medias pes from
September 1998 through mid-2000 and is widely viewed as one of the most
severe political crises in the nation’s history since the devastating postelection
“race riots™ of May 13, 1969, that resulted in the deaths of hundreds of people
and the destruction of the homes and property of about six thousand residents
of Kuala Lumpur. Setting aside for the moment the structural tensions, political
disputes, and personal differences between Anwar and Mahathir (and their re-
spective supporters) that helped foment the crisis,” we might say that it began
on September 2, 1998, when Anwar, Mabhathir's extremely popular heir appar-
ent, was stripped of his official titles and duties, which included deputy prime
minister and minister of finance. Shortly thereafter Anwar, who is also the
former head of both the International Islamic University and the Malaysian
Islamic Youth Organization (ABIM), was detained under the Internal Security
Act. He was subsequently charged with five counts of sodomy (under Section
377 of the national Penal Code) and other sexual impropriety (adultery), and
various counts of bribery and corruption, all keyed, ultimately, to the accusa-
tions of sodomy. During the initial months of his incarceration, he suffered life-
threatening injuries at the hands of his jailors, much as he and many others
predicted would happen when he was first arrested. Indeed, Malaysia’s attorney
general eventually acknowledged that the police were responsible for at least
some of Anwar’s serious head and other injuries. The former chief of police
(Abdul Rahim), for that matter, went on record with the admission that he was
personally responsible for inflicting some of the blows on Anwar.*

There are three quick points to register before getting into the specifics of
this case and the fallout to which it (and the developments leading up to it)
gave rise. First, the majority if not all of the charges against Anwar seem politi-
cally i 4 if not al her bogs least three of the five men who

k Iged having been sodomi by Anwar, for example, have
since i that their “confessions” were coerced. Second, generally
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peaceful marches and rallies protesting Anwar's treatment have been met with
truncheons, tear gas, plastic bullets, water cannons, police brutality, a large
number of arrests, and pronouncements from Mahathir and his supporters that
the repressive measures at issue are clearly necessary and altogether in keeping
with “Asian values.” And third, the mockery of a trial that resulted in Anwar's

iction was ch ized by gross discrepancies in the accounts of govern-
ment prosccutors and “witnesses,” and by all varieties of other “irregularities.”

The first phase of Anwar’s trial, focusing on charges of bribery and corrup-
tion, began on November 2, 1998, and eventually resulted in conviction on four
different charges of “corruption” in the form of “abuse of power," specifically
that Anwar illegally used his powers of office to thwart the police investigation
of the sodomy charges against him. This phase of the trial formally ended on
April 14, 1999, at which time Anwar was sentenced to six years in jail. The
hearings lasted a full seventy-eight days, thus making this phase of the proceed-
ings alone the longest criminal trial in Malaysian history.

The second phase of the Anwar trial began on June 7, 1999, and was con-
cluded on August 8, 2000, at which point Anwar was sentenced to an additional
nine years in prison. This phase focused on allegations of sexual crimes; the
alleged offenses include an adulterous liaison (Anwar is married) with one of
i E female in-laws, which falls under the category of zina.
idely publicized, indeed, the most frequently referenced charges, are
the accusations that he engaged in homosexual relations with five different men
and that he is thus guilty of multiple counts of sodomy or liwat. This (second)
phase of the trial was suspended at various points in the fall of 1999 due partly
to Anwar’s illness, widely thought to be caused by arsenic poisoning at the
hands of his jailors, and partly to the presiding judge's decision that a tempo-
rary suspension of the hearings would be conducive to the climate leading up to
snap-clections™ held on November 29, 1999, which, not suprisingly, re-
sulted in Mahathir’s reclection as prime minister.

At first glance the charges against Anwar might seem quite disparate and
variegated. But there is a common logic underlying and linking them, for just as
cach of them entails an allegation that Anwar transgressed one or another cul-
tural code of fidelity or moderation, so too does each transgression constitute
treason (derhaka). To elaborate on the issue of fidelity: Anwar stands accused
(and has been convicted) of engaging in corruption and bribery and thus of
being unfaithful 1o his office, to his political patron (the prime
was absolutely central to his attainment of office), and to idealized politica!
traditions (that brook neither corruption nor bribery), as well as to the ruling
political party (UMNO), the electorate, the Malay “race,” the Muslim commu-
nity, and the nation. Similarly, we have seen that Anwar has been charged with
various counts of (h ) adultery and counts of (h 1)
sodomy, and thus obviously stands accused of being unfaithful not only to his
wife but also both to his family as a whole (whose trust he is said to have
betrayed) and to the nation generally, especially since the nation is held to be
built up and to depend for its very survival on strong families formed around
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stable, enduring conjugal bonds that are ideally monogamous and otherwise
exclusivistic.

As for the theme of moderation, the issues here are perhaps more straightfor-
ward. To be charged with and convicted of corruption and bribery is obviously
to be held out as someone who wields illegal and otherwise excessive power, a
crime of immoderation and excess that is all the more serious in the case of an
elected official who is vested with more power and authority than anyone else
in the entire country save the prime minister. The charges of (heterosexual)
adultery might be said to speak for themselves insofar as they, too, clearly
suggest immoderation and excess, in the sense of someone who is not capable
of satisfying their (“more than moderate,” “excessive”) sexual urges within the
context of marriage, and thus must turn to other women and to illegality for
their satisfaction. It is no small matter here that the extremely widespread coun-
terhegemonic discourse suggesting that the official line notwithstanding, men
have more (not less) “passion” (nafsu) than women and are for this reason
ultimately less (not more) responsible than women, is fueled by precisely this
type of immoderate behavior on the part of men. Such behavior (men playing
around.” needing more than one mate, etc.) is specifically cited by many
women (and some men) as the grounds upon which they base their view that
compared to women, men are ultimately more garal (“scratchy.” “itchy,” or
“homy™) and ultimately less responsible (see Peletz 1996). To the extent that
this discourse impacts all men negatively, it also involves “letting down the
(male) side,” hence a form of betrayal and infidelity.

The charges of homosexuality also raise the specter of immoderation and
excess. particularly since homosexual sex, not being seen by Malays as repro-
ductive. is viewed as a form of self-indulgent and gratuitous sex and, at least in
the official di i d in the pres lay context, as behavior that
is sinful as well as pathological in both the social and medical senses of the
term in that it is pursued only for perverse pleasure. It is noteworthy in this
connection that one of the widely publicized (though undoubtedly coerced if
not al h ct ) attributed to one of the men (Azizian
Abu Bakar) said to have been sodomized by Anwar proclaimed, “His [Anwar’s]
insatiable lust shows that he is someone who could be classified as chronic,
[that] this [chronic insatiable lust] exerted intense pressure on my spirit and
mind,” and it was this “intense pressure” that was responsible for the fact that
he (Azizian) unwittingly and ly ingly (given his i
willpower) became Anwar’s “homosexual slave” (hamba homoseksual). The
image of Anwar as d ive) is further reinf by
the foregoing reference to slavery, which in the Malay context necessarily
brings to mind images of royalty. who kept slaves in former times and continue
to enjoin their subjects to refer to themselves, when addressing royalty, by a
term whose principal meaning is that of slave (hamba), though it also means
something like “your humble servant.” The clear implication here is that
Azizian was a slave to the royal Anwar, royal in any case being associated in
the current political climate with all varieties of increasingly contested excesses
andi iti luding those associated with otherwise criminalized sexuality.
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In official Malay culture nll such immoderate behavior is highly inappropri-
ate and icularly in light of the proper/moderate
conduct expected of a national lcad:r who is vested with the title of minister of
finance and whose mandates obviously include proper (“rational”) stewardship
of national (including natural) resources in the broadest sense of the term. To

greatly imply (and to mix ), Anwar's ions amount to
his having indulged and mﬂamcd his passions (nafsu) to the point of a Diony-
sian frenzy that is al ble in light of the Appollonian modera-

tion expected of political leaders and of men generally.

The charges of homosexual offenses become all the more serious and over-
determined when one looks more closely at some of the particulars of the men
Anwar is said to have sodomized, especially those of the two men whose state-
ments and overall circumstances received the most extensive and unrelenting
press coverage (partly because they were, according to press accounts, the first
10 be charged after government probes into some of the allegations made in a
book that was widely circulated by Anwar’s detractors in June and July 1998)."
The two men are Sukma [ itaat Madja, age thirty , an In-
donesian by birth who, in addition to being Anwar’s adopted brother, is an
interior designer and businessman and currently a permanent resident in Ma-
laysia, thanks in no small measure to Anwar’s having facilitated his application
for Malaysi i ip., and Ahmad Anees, age fifty, from Paki-
stan, a fncnd and former speechwriter and lecturer. The fact that the first of
these men is Anwar’s adopted brother and is thus related to Anwar through ties
of kinship necessarily raises the specter of incest (sumbang). Incest is among
other things an offense against keeping separate that which should be separate,
of failing to maintain proper boundaries, and in former times it could eventuate
in capital punishment. The alleged incest is all the more serious in this instance
since it confounds, in addition, the most basic of all boundaries—male and
female. The fact that both of these men are foreigners (Indonesian and Paki-
stani, resp ly) raises it deeply ling questi about inap-
propriate mixing, breaches of national security, and “letting down the side”
(Malays), especially since one of them enlisted Anwar’s help in obtaining much
coveted Malaysian citizenship.

| Another of the five men, Mior Abdul Razak bin Yahya, a fashion designer

| specializing in bead work for women'’s clothes, who is friends with Sukma and
has worked for Anwar's wife (Wan Azizah), has also been accused of engaging
in “group sex™ with Anwar at the Hilton Hotel in Petaling Jaya,” a satellite
community of Kuala Lumpur.”" The fact that the first and third of the men
mentioned here are involved in the design industry, which is linked in popular
thinking with pondan and other variants of gender-transgressors, and that one of
them is said to have engaged in “group sex™ raises questions about gatherings
of pondan and their associations as well as Islamic organizations such as Darul
Arqam. Islamic groups like Darul Arqam have been banned by the government
on various grounds, including the charge that their communal activities have
included one or another variant of “group sex,” which is thus subversive in
multiple (overdetermined) ways.
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Whether or not Anwar is guilty of any of these crimes (and most Malaysians,
along with most foreign observers, have very strong doubts about the veracity
of the charges, to say nothing of the process by which they have been adjudi-
cated), it is clear from many indications that Anwar is also being charged, albeit
unofficially, with treason (derhaka) and that the case for treason is in many
ways difficult to refute. To clarify what I mean here, I need to explain that
while the Malay term derhaka has meanings which include certain Western
understandings of the term “treason” (violation of allegiance to one’s country or
sovereign, especially the betrayal of one’s own country by waging war against
it or by consciously or purposely acting to aid its enemies), it also evokes
images of the most unheard-of breaches and inversions of the divinely ordained
and simultaneously naturalized social order, such as incest (sumbang) and can-
nibalism, both of which (also) involve an unacceptable partaking of “one’s
own." More than that, incest, cannibalism, and treason are explicitly linked in
Malay culture through myths, customary sayings, and aphorisms, including the

.cxpmssiun, “like a chicken eating its own flesh™ (macam ayam makan daging
sendiri), which is sometimes invoked when people talk of incestuous unions.
Such unions are seen as involving a preying on and consuming of one’s own,
much like domesticated chickens consuming the flesh of their consociates when
they eat the scraps of cooked chicken that have been tossed out to them through
the windows or the floorboards after a meal (see Peletz 1988b: 53-58): and, at
least in former times, they were regarded as treasonous violations of adar.

We may summarize the main points here as follows: (1) in Malay culture,
publicly criticizing a patron or a father-like figure, and/or rising at his expense,
thus “eating off" him, is a form of disloyalty and treason that can also entail
symbolic cannibalism: (2) Anwar has publicly differed with and criticized his
former patron and father figure Mahathir on a variety of issues relating to eco-
nomic and other policy matters, including but by no means limited to Interna-
tional Monetary Fund (IMF) guidelines issued to Malaysian ministries in the
wake of the Asian financial crisis, and if only in this restricted sense is thus
susceptible to charges of disloyalty, treason, and symboalic cannibalism; (3) of-
fenses of treason and cannibalism are conjoined in Malay political culture with
acts of incest, the latter being but one category of “bad sex™; and (4) those
believed to be guilty of treason and/or cannibalism are thus likely to be—or
might as well be—guilty of one or another form of “bad sex” such as homosex-
uality, especially if they are allied with or conceptually linked to the West,
which, in official Malaysian discourses and in popular culture generally, is the
main source of the “bad sex.” perversion, and moral turpitude that exists both in
Malaysia and in the world as a whole.

Rather than elaborating on the legal and political aspects of this trial, includ-
ing the cultural-political dimensions of the specific charges against Anwar and
the overall portrait of him that the government has tried to paint, I shall proceed
to two other sets of dynamics, one of which has to do with the international and
domestic fallout from Mahathir's handling of the issues associated with the trial
and the verdict. The other the society-wide effects of the g 's
construction of Anwar’s alleged criminality.
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Mabhathir’s handling of the affair met with sanctions in (he form of cen;
not only from the United States and other Western nations by
Asian countries, includi g friendly neighb, such as ly Muslim
Ind ia and the Philippines, an rwh ingly Catholic country with g giz-
able Mustim population. It is notable that much of the censure from these very
different nations was embedd, in a shared dis keyed to j ingly
international standards of due process and human rights.

Far more detrimental to Mahathir's legitimacy as the Muslim leader of a

Sure
ut also from various
gl

Univeristy in Riyadh, Saudi Arabia; and

slim World League, Mecca, and a member

of the International Figh Council of Jeddah. Shaikh Taha Jabir's condemnation

of the sodomy trial is contained in a document that was circulated on the Inter-

net shortly after the sodomy verdict against Anwar was announced on August

8. 2000. It is also widely available in pamphlet form from sidewalk vendors and
bookstores in Kuala Lumpur and elsewhere,*

The shaikh states that based on Islamic law, “one could write volumes on the
violations of the rights of the accused"; he then goes on to enumerate 4 series of
violations that render both the verdict and the trial as a whole illegal. The latter
enumeration invokes numerous passages from the Quran and various hadith by
way of substantiation and includes the following: that “the alleged offense,
sodomy, is a crime of honor and character, like zing [that] requires four credible
eyewitnesses who have witnessed the act first hand, with no barrier or obstruc-
tion™; that “if there is the slightest discrepancy in their testimony the whole case
1s to be dismissed and the witnesses or accusers are guilty of slander or libel";
that Anwar was denied the opportunity to “call and cross-examine o key wit-
ness in the person of the Prime Minister,” who had privileged access to o good
deal of material evidence and was a critically important character witness; that
the govemnment denied Anwar’s request to have all of the alleged “victims" of
his acts “medically examined for signs of sodomy"; that the rovernment’s case
lacked specificity as 1o the precise dates of the alleged crimes; and that the
govemment was guilty of numerous counts of witness tampering and attormey
intimidation.

The shaikh's overal] assessment of the trial and verdict is summed up in his
femarks that it was “an emiy ing iction 10 the Mal Judiciary
System. It has disgraced the great name of Malaysia, The judge should have
upheld the valpes of Justice and Shari'a and the ethies of his profession hy
dismissing the Case outright. It is judges like him who are the subject of the
Hadith of the Prophet . . _ ‘two out of every three judges ends up In Hell fiye' "
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The shaikh continues by emphasizing that the judgment was a “violation of
justice, the Shari'a law in form and substance . . . [and] a gross violation of the
defendant’s Human Rights.” Lest anyone miss the bottom line of his profes-
sional, svariah-based judgment, he il his by ing, on
the one hand, that “Anwar Ibrahim should be declared innocent . . . [and] re-
leased immediately” and, on the other, that “his accusers [including Prime Min-
ister Mahathir?] should be tried for slander and libel.”

Especially significant in light of my concerns with the interplay of multiple
legal bilities and the that a multiplicity of legal sensibiliti
pose 10 the legitimacy and sovereignty of those who hold or seck the reins of
state power (chapter 2) is that although the pamphlet from which I quote is
offered as “a syariah review”—and syariah-based condemnation—of the trial
and verdict, its subject matter, logic, and appeal range well beyond syariah as it
is generally understood. This is particularly evident in the nature of the shaikh's
language and his explicit references to illegalities in the form of “withholding
evidence,” “tampering with witne: “obstructing justice,” and “intimidating
[defendants’] attomeys,” all of which are familiar to anyone conversant with
common-law based legal traditions in Western nations such as the United
States. The pamphlets extra-syariah framing is also apparent in the way the
shaikh explicitly valorizes the “agreement of international observers” as well as
evidence derived from modern scientific medical examination and, perhaps
most important, “the defendant’s Human Rights™ (note the capital H and the
capital R).

The shaikh’s references to these phenomena might be seen as consonant with
the centuries-old Islas mandate enjoining those involved in adjudication to
render evaluations and judgments based (partly) on consensus with “fellow le-
gal specialists™ and/or “local custom.” particularly if, seems especially ap-
propriate in the Malaysian context. we interpret “fellow legal specialists” and
“local custom™ broadly to include common-law lawyers and the common law,
respectively. But what is most interesting about the shaikh's document is that it
interweaves language and key symbols of syariah and Western law, invokes
criteria of legitimacy that are of radically disparate origin, and thus greatly
expands the grounds on which the trial and, by implication, the regime of Prime
Minister Mahathir are to be judged illegitimate. In doing so it not only helps
guarantee that the document will resonate with the legal and attendant ethical
and overall moral sensibilities of a large segment of the world's population; it
also increases the likelihood that at some future point these latter sensibilities
might be galvanized and mobilized into a broadly multilateral (“transciviliza-
tional”) sanctioning of the Mahathir regime.

Mahathir’s treatment of Anwar did in any case forever change the Malaysian
political landscape. This is partly because the Anwar affair, especially the bla-
tant perversion of the judiciary for narrowly political purposes, not only created
and “mobilized domestic groups that then influence[d] authority structures
within the state.” as Stephen Krasner (1999: 32-33) has put it with respect to
analogous dynamics elsewhere in the world; it also “altered domestic concep-

-
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tions of legitimate behavior, (and] subj d domestic instituti and

1o external influence.” Having already mentioned some of the external pressure
brought to bear on domestic institutions and personnel in the wake of Anwar's
arrest, I would underscore that the Anwar affair also gave rise to all varieties of
other phenomena. These include new national-level political parties (most nota-
bly, Parti Keadilan Nasional [the National Justice Party), generally known as
Keadilan, which is headed by Anwar's wife, Wan Azizah); new national-level
political coalitions (the Alternative Alliance [Barisan Alternatif], composed of
Keadilan and PAS, among others); a multitude of local NGOs with transna-
tional connections; and a plethora of new books, articles, periodicals, websites,
chat rooms, and other media products—each ing in its on way that busi-
ness as usual (corruption, croneyism, nepotism, and “money polun:s ) is no
longer acceptable and that new d of p Yo and
efficiency are vital 1o the nation's instituti i ic) health
and well-being, as well as its political standing and prestige in the international
community.

More generally, the Anwar affair seriously alienated large segments of the
Malaysian population, polarized the Malay community, and politicized Malay
women and youth in particular, one immediate result of which was that many
Malays. including disproportionately large numbers of women, voiced their op-
position to Mahathir and UMNO in the general elections held in November
1999 by casting their votes for Keadilan or the major Islamic opposition party,
PAS. One consequence of the shift away from UMNO, which has also occurred
in more recent by-elections, is that PAS gained control of the state government
in Terengganu, which borders the state of Kelantan, the other major PAS
stronghold. These dynamics, in turn, encouraged Mahathir to take women's
concerns more seriously, or at least to create a Ministry of Women's Affairs. It
is too soon to tell if this is a pyrrhic victory for women, as many suspect. It is
indicative of the shifting political landscape, however, that official announce-
ments conceming the creation of this ministry in January 2001 were imme-
diately followed by widely publicized press releases from leaders of the trans-
sexual (mak nyah) community. who expressed the hope that state-sponsored
efforts to promote greater public awareness of issues of gender would lead to
their formal recognition and acceptance as a “third sex.”

The electorate’s swing toward PAS in the last few years is usefully viewed in
the context of changes that have occurred in the PAS—controlled state of Kelan-
tan since the early 1990s. Since that time the state government there has intro-
duced a variety of legal, i . and policy prop aimed at making
the judlcl:\l and other institutions of their states “more Islamic,” the more en-

g objective being to ¢ their Muslim residents and ultimately
Malaysm s enure Muslim population—and some would say all non-Muslims as
well—to adopt a “more Islamic™ way of life. In some cases, the changes that
have been implemented or proposed seem heavily laden with symbolism but
relatively inconsequential in “real-life” terms, such as separate supermarket
checkout lines for males and females and the abolition of unisex hair salons. In
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other instances, the measures at issue have far broader social and cultural con-
sequences or potential implications. I would include in the latter category the
Kelantan govemnment's 1990 banning of shadow-puppet theater and related
genres of popular dramatic art that were long central to local Malay cultural
identities, as well as the legislative and other measures pursued by Kelantan
authorities in the early 1990s in an effort to implement hudud laws, which bear
on various criminal offenses and some of the more severe penalties for their
transgression specified in the Quran." The formal implementation of these laws
was stalled and ultimately scuttled by the national government, but many
Malays and non-Malays fear that it is only a question of time before such laws
are introduced in Kelantan and elsewhere in the Peninsula. Such fears have
been heightened since late 1999, when authorities in the newly PAS—controlled
state of Terengganu floated a proposal, later rescinded, to impose a tax (khara-
Jjat) on the economic activities of all non-Muslims in the state.

Not surprisingly. recent years have also witnessed enhanced legitimacy and
prestige accorded to Islamic scholars and men of learning (ulama). especially in
Terengganu and Kelantan, but elsewhere as well, along with greatly stepped-up
activity on the part of the increasingly high-profile Islamic Center (Pusat Is-
lam), which is based in Kuala Lumpur and has as one of its key mandates the
reduction of vice among Muslims and the upgrading of Muslim morality gener-
aily. These developments have gone hand in hand with the apparent upsurge in
support among Malays, particularly youth, for Islamization programs of various
kinds. Some Malaysians feel that trends such as these are responsible for the
increase in censorship and self-censorship that characterizes contemporary po-
litical and social discourse, and for the overall constriction of the discursive
spaces commonly associated with civil society.

For mostly obvious reasons, developments of the latter sort have exacerbated
the ¢ di of 1 y and s ignty facing Mahathir (especially since
UMNO is seen as relatively secular compared to PAS), just as they will almost
certainly exacerbate the quandaries facing his successors, however Islamist, a
commodationist, or secular they may be. The same is true of other dynamics
that have contributed to divisions and polarization among Malays. More gener-
ally, political and other disunity among Malays is seen by many Malays and
other Malaysians as a grave threat to Malaysia's sovereignty, as are the pro-
cesses of economic and political globalization over which a more sovereign
Malaysia might be able to exercise a modicum of control. In this connection it
merits i that many ians view ic and political globaliza-
tion as more or less synony with lonial ination by Western
powers that differs from its colonial-era counterparts primarily by being more
invidious, pervasive, and hegemonic. In the local view of things, then, disunity
among Malays ily poses multiple d ined) threats to Malay-
sian sovereignty.

Mahathir’s handling of the affair, including, especially, his government’s con-
struction of Anwar's alleged criminality, changed the political landscape in
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other ways as well, partly by exploiti i and dispositions that are in
some respects quite distinct from those we have already discussed. Perhaps
most obvious has been the highlighting of h ity, and its sti| i

tion, criminalization, and medicali in the myriad contexts that make up

public culture. It is not simply the case that local papers have been filled with
what are, in the Malaysian setting, shockingly detailed and lurid accounts of the
charges against Anwar and the evidence introduced by the government 10 pros-
ccute him; such evidence has included stained mattresses, samples of blood,
pubic hair, and semen, and scientific reports detailing the findings of anal
probes, all of which have been front-page news. Equally shocking to the sensi-
bilities of many Malaysians has been the constant bandying about—in govern-
ment speeches, newspapers, and radio and television broadcasts—of terms such
as liwat, the latter being the (Arabic-origin) Malay term for sodomy that prior
to Anwar's arrest was generally unknown even to highly educated Malays.*
The term has become so widely circulated and invoked that at least some Ma-
laysians given to linguistic play have jokingly substituted one vowel for another

for an “a™) so as to refashion the government slogan, “The Year for
g Malaysia™ (Tahun Melawat Malaysia) as “The Year for Sodomizing

a" (Tahun Meliwat Malaysia)."
milarly, much media attention has been lavished on Mahathir’s repeated
reminders that homosexuality is a disease of Western origin that is criminalized
in Malaysia.* Extensive media play has also been accorded Mahathir's pro-
nouncements that “[ijn Malaysia we reject such extreme acts” and “We accept
men as men and women as women,” the factually erroncous implication of
which is that Malaysians have never tolerated or accepted men or women who
deviate from normative definiti o inity or ininity, respecti
Needless to say, the state-controlled media also made much of Mahathir’s very
public, bottom-line position(s), articulated as: Malaysians need to “distance
themselves from misguided Western ideas, such as accepting homosexuality as
4 human right,” and I cannot accept a man who is a sodomist as leader of the
country.™"

It remains to consider the consequences of the media frenzy surrounding the
Anwar case and some of the dynamics it has fueled. Most relevant here are the

deploy of di and the whipping up of public i against ho-
and, by i ing of all varieties. Manifestations of
these di and i include the i fi of police raids

on certain parks, malls, restaurants, bars, parking lots, and other locales seen as
friendly to gays, lesbians, and other transgendered individuals. Such raids on
the part of the overwhelmingly Malay police force typically result in the widely
publicized arrest. detention, and drug testing of their patrons, especially the
foreigners among them, who, as is typically emphasized in press accounts, are
usually Western men. They also commonly involve the publication in the news-
papers of photos of those arrested, resulting in serious repercussions of various
kinds. Such raids are also partly responsible for the waves of fear and panic
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currently experienced by members of Malaysia's gay, lesbian, and transgen-
dered communities who, especially if they are members of one or another eth-
nic minority (Chinese, for example), rightfully fear discrimination and harass-
ment in the form of vcrhal and physical abuse, detention and arrest, nnd lhe
or loss of ploy L, and other
Another of these is in some ways much more
ominous. I refer to the formation of community-based vigilante groups, made
up largely of Malays. who have taken to monitoring activities in their neighbor-
hoods that they deem to be “immoral” or “un-Islamic.” Such groups, which
apparently began forming around 1994, assisted in the arrests of some seven
thousand people from 1994 to 1995 alone and have been encouraged by gov-
emment officials to “fight homosexuals” and wipe out homosexuality in its
entirety. As one high-ranking government official put it, “We certainly do not
want to see our country turning into another replica of Western countries.”™
One of the groups that is explicitly antihomosexual was launched on October
21, 1998, not coincidentally a mere seven or eight weeks after the first broadly
public airing of sodomy charges against Anwar. From the outset this group,
known as the People’s Anti-Homosexual Volunteer Movement (PASRAH), dis-
claimed any political motivation, even though most of its members appeared to
belong to the inner circle of the ruling UMNO party and its founding chairman,
Ibrahim Ali, was both a member of the UMNO Supreme Council and a staunch
supporter of Prime Minister Mahathir. One of the group's self-described goals
is to bring about the closing of all bars, recreational centers. and other establish-
ments frequented by gays, lesbians, and bisexuals (PASRAH cited some thir-
teen such spots in Kuala Lumpur), who are estimated by PASRAH to number
approximately twenty-four thousand in Kuala Lumpur alone."
"ﬂw mnrc gcnr.ral goa] of PASRAH, which claims the existence of some fifty
d or is to press for legislation and other that
will eliminate homosexuality in its entirety, on the grounds that it is a defiling
Western |mpon that is profoundly lhrcalcnmg with respect to race and nation
because it izes the ction and ing of Islamic and Malay-
sian values specifically and “Asian values” in general. In this connection we
might recall that some of the more “puritanical” and “conservative” Malay
Muslims in Malaysia, many but not all of whom are associated with PAS,
seck the passage of legislation that would result in homosexual sexual activity
being ized with the ish i meted out in Islamic countries
for heterosexual adultery/fornication (zina), which can include caning or whip-
ping (involving as many as one hundred lashes) and. in some cases, capital
punishment.
The formauun o! PASRAH in October 1998, coupled with the emergence of
i is but one i ion of a type of cul-
tural L[ennsmg that has been going on in Malaysia during the past few decades.
Such cultural uleansmg is geared toward purging Malaysia of what are per-
ceived to be ing and otherwise cultural i in
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this instance, of foreign, especially Westem, origin. These are very disturbing
developments for a variety of reasons and have in fact been condemned by
local human rights organizations, such as SUARAM (Suara Rakyat Malaysia
[The Voice of the Malaysian People]), which insists that attempts by PASRAH
members to incite discrimination and condemnation of a minority group is a
“misguided form of support for the Prime Minister.™ The establishment of
organizations such as PASRAH has also been decried by certain prominent
individuals, such as Marina Mahathir, who is a highly respected journalist, au-
thor, and businesswoman, as well as the daughter of Prime Minister Mahathir
and the president of the Malaysian AIDS Council and the Malaysian AIDS
Federation. Marina Mahathir has publicly articulated the well-founded fears
that such **hate campaigns™ might promote intolerance, “inflame public preju-
dice™ against gays and lesbians, and “make anti-social acts such as harassment
of certain groups acceptable.™ The daughter of the prime minister is clearly
one of the very few individuals in the country who can safely criticize devel-
opments of this sort, and she may be partly responsible for the fact that
PASRAH's formal, “above-ground” existence appears to have been short-lived.

In this context it is relevant that some of those I interviewed in January 2001
insisted that PASRAH continues to operate but not in an official or “above-
ground” capacity. Others I interviewed, including Marina Mahathir, told me that
PASRAH no longer exists in any form, not even as a shadow organization, and
that its founding members have likewise ceased to hold important political posi-
tions of any variety. Many who are of the latter opinion, along with some who
feel that PASRAH is indeed alive and well (though underground), hastened to
emphasize the following themes. Whatever its present status and scope of oper-
ations, PASRAH is bul one example of an mcmmmgly common type of “mor-
ally corrective” and cultural-political ility. And in some
ways more germane, each and every urban and rural community in the country
has as part of its system of local governance at least one committee or council
charged with upholding public morality and bringing morally suspect or “way-
ward" individuals to the attention of local government authorities or their
superiors.

There is, [ believe, @ more important point in all of this, which is that those
hi I by dy £ ing the fc ion of the many PASRAH-like
vigilante groups that continue to opemte are not simply individuals involved or
believed to be involved in homosexual activities. Also very much threatened
are men and women involved in transgendering who are not homosexual, as
well as all men perceived to be effeminate and all women perceived to be

m line, especially since being i in the case of a male and mas-
culine in the case of a fcmalc is mcrcasmgly consu'ued as a major sign or
symbol of being “a " (seorang

Developments and dynamics of the latter sort are mcrcasmgly evident in
various spheres and regimes of governmentality—including national and state
legislatures, the secular and religious courts, as well as other subsystems of law
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and administration—and in other public institutions and agencies that have
come 1o exercise ever greater control over the most intimate of private domains.
Here we might recall the speech made by Minister Datuk Abdul Hamid Othman
in February 1997 at the height of the public controversies surrounding the cases
of Azizah and Fauzi. Reassuring his audience of the government's redoubled
efforts to combat transvestism, other “gender woes,” and “social ills" more
generally, he announced new plans to draw on and actively recruit the person-
nel and other resources of political parties (UMNO branches), religious depart-
ments, schools, parent-teacher associations, and the media to “spread the mes-
sage on proper parenting skills” including, in particular, the message that
parents need to learn “proper” parenting skills. In this context, as we have seen,
“proper” parenting means adopting a “zero rolerance concept” in “family life,
religion and law,” which is 10 say that parents should neither “endure [n]or
allow room for waywardness in the family” nor “adopt the tak apalah (it
doesn’t matter) attitude” when it comes to the gendered and potential sex-
ual(ized) proclivities of their children.

Thus targeted by these new campaigns is not only the social tolerance long
exhibited by Malay parents toward certain types of gendered conduct (such as
male experimentation with female dress, adornment, and comportment), but
also children's “polymorphous™ behavior with respect to sex (what Freud re-
ferred to as their “polymorphous perversity™) and gender alike. But much more
is atissue. Indeed. what is involved here are at least four broadly encompassing
and critically important developments: (1) the targeting and, more important,
the probl: izing of childh and adolesc lities: (2) the g
of pedagogical institutions to better supervise and regulate “the problem” of
childhood and adolescent sex, what Foucault spoke of as the “pedagogization™
of childhood and adolescent sex (1978:104); (3) the tacit and unmarked admis-
sion, which is highly subversive with respect to much of the official discourse
on the subject, that at least in the case of transvestism, local “gender woes" are
not entirely or even primarily of Western origin and may in fact be the direct
result of the particular parenting traditions long enshrined in local culture: and
(4) the equally tacit and ked though ulti ly far more sive ad-
mission that gender identities and sexual orientations are not the direct, unmedi-
ated by-product of one’s genital constitution or otherwise ascribed at birth (in a
sociological sense)., but are achieved (also in the sociological sense) and thus
capable of being malleable, hybrid, and protean, much like religious, ethnic,
and other identities.

Attendant developments have entailed the emergence of entirely new dis-
courses which concern and are simultaneously cause and effect of the produc-
tion of “a whole machinery for speechifying, analyzing, and investigating”
(Foucault 1978: 32) a related series of themes. These include but are not limited
to the following: “sodomy” and “homosexuality”; “sodomy and homosexuality
as perversion™; and “sodomy and homosexuality as perversion of Western ori-
gin"—all of which are related through complementary opposition to and are
otherwise deeply constitutive of the discourses on “Asian values™ that have
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in Malaysia, p and in Asia since the early to
mid-1990s. The highly politicized “incitement to discourse” that has given rise
in mediascapes and elsewhere to the “veritable discursive explosion™ (Foucault
1978: 17) bearing on sodomy, homosexuality, and perversion bears a loose
“family resemblance™ to some of the historical trajectories that Foucault has
described for France and other parts of Europe in the eighteenth and nineteenth
centuries. So. too, does the transposition of certain categories that has occurred
in the course of the “discovery of sexuality” and the “invention of homosex-
uality” in particular. To paraphrase Foucault’s (1978: 43) observation that in
France, whereas “the sodomite had been a temporary aberration, the homosex-
ual was now a species.” we might say that in Malaysia, whereas the gender-
transgressive pondan had long been seen (and in many respects still is re-
garded) as a temporary aberration, “the homosexual,” like “the sodomist™ (the
two terms tend to be used interchangeably in Malaysia), is clearly a species, “a
personage, a past, a case history, and a childhood, in addition to being a type of
life, a life form, and a morphology, with an indiscreet anatomy and possibly a
mysterious physiology™ (Foucault 1978: 43), though some of this occurs with
certain types of pondan as well. A key difference from France is that the pon-
dan was never sexualized in the way that the French sodomist was, which is
to say that in the Malaysian context we see a move from an nben-.nuon that

was gendered though neither i nor i toa
species, which, in addition to being (k i is also sti ized and
criminalized.

One other comparison with France worth noting here has to do with Fou-
cault’s observation that in sixteenth- xmd seventeenth-century France, moral ul»
egories of “excess™ and * y" were of i cultural
and broad sociopolitical concern. This is because they were seen as cause and
effect of “heredity” and thus always implicated in potentially anxious dis-
courses on “the health of the race™ and, by implication, that of the nation,

1 those disce s focusing speci on fears and anxieties about
cia 4/ tional —d ion. Of additi interest here is Foucault's
(1978: 118) point that in eighteenth- and nineteenth-century France, the moral
category of “perversion” suf ded that of “ y" such that the
series “excy hery, heredity, d ion” was sup by the series
“perversion, heredity, d ion.” Obvious di in time frame aside,

here too we see a loose “family resemblance” to the Malaysian case, though the
latter might be said to be in the midst of an epistemic or discursive transition,
one highlighted most visibly by the combination of charges against Anwar,
which, as we have seen, include (if only implicitly) accusations of excess, de-
bauchery, and perversion. That charges of perversion are meant to be the most
damning of all accusations is additional evidence of the trajectory to which we
have alluded, especially since, as various prominent Malaysian observers have
noted, allegations that officials have engaged in adultery, corruption, and the
like have become so commonplace in the Malaysian political setting that some-
thing “truly scurrilous” (because “truly perverse™) had to be concocted in order



272 CHAPTER FIVE

to have the desired result of destroying Anwar’s spiritual and religious creden-
tials and overall moral character, hence his political legitimacy.

In the French context, as Foucault has shnwn the appearance in the nine-
teenth century of an ive series of p: | juri ial, and literary

discourses on the species and subspecies of homosexuality, inversion, pederasty, and
“psychic hermaphrodism” [not only] made possible a strong advance of social con-
trols into this arca of “perversity™; . . . it also made possible the formation of a “re-
verse™ discourse: homosexuality began 1o speak in its own behalf, to demand that its
legitimacy or “naturality”™ be acknowledged, often in the same vocabulary, using the
same categories by which it was medically disqualified, (1978: 101)

We might thus ask if something along these lines has also occurred in Malaysia,
or, put differently, if there is any Malaysian evidence bearing on such matters
that might suppun Foucault's frequently cited observation, which I paraphrase,

“where there is k I . there is resi " Before answering such
questions it is well to add a bit more complexity to Foucault's position by
underscoring, as Robert Hefner has done, that “reverse” discourses “emerge not
as ph c d within disc alone™ but also as a result of more
sociological variables such as “the creation of new landscapes of human agency
[like] the city, [the] Internet, business ises [that are] not d on
state pnlmns" ete.” Some of these landscapes invite heightened control and
repression at the hands of dxﬁcrcnl categories of elites, but “others .\llaw for the
quotidian practices of ymity, , and self-d ination” (in select-
ing a place to live, a career, or a mate, for example) that ultimately lead some
people to arti and enact al definitions of their selves and their
futures. This argument resonates with my earlier elucidation of the fact that
modcmlly has both bright sides and dark ones. It is not out of keeping with the
Fouc: i

h on di but it adds another more complex layer
than Foucault oﬂ'cm. one that is cnn:mcn( with Malnycmﬁ hl;loncnl and
of “insti diff and

movement.
Malaysian evidence of these dynamics and discourses does in fact exist, as
Malaysian expert Tan Beng Hui (1999) has noted with respect to the discourse
on “Asian values™ and the particular ways it has singled out homosexuality,
cross-dressing, and transgendering of all varicties as being “unAsian.”

The discourse on Asian values has also “benefited” the homosexual (female and
male) community in Malaysia. The constant cautions against homosexuality and other
forms of social “evil” have given these various phenomena—as well as the actors
behind them—a prominence never before seen in Malaysia. The Asian values dis-
course has inadvertently ended up publicly acknowledging and naming the presence
of h ity in Malaysian society. Fi the very idea of needing to con-
tain nnmoscxualﬂy and to “get rid" of it is premised on a recognition that homosex-
uality not only exists but that it can also be promoted. This is extremely significant
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since it implies that sexual identities are not natural, fixed, and immutable as they are
commonly made out to be. (287; emphasis added)

In the essay cited here Tan does not go as far as saying that either home-
grown or more cosmopolitan gender-transgressors have also begun speaking
publicly on their own behalf, to demand that their legitimacy or “naturality™
(to use Foucault's term) be ack ledged. But the very exi: of her work
is a clear indication of b ing devel along these lines. Additional
evidence of such trends appears in the related work published by Malaysian
scholars and activists in 1996 under the pseudonyms of “Rais Nur and A.R.",
which provides an overview of the lesbian movement in Malaysia and the
ways that lesbians and gays are persecuted by the state;* and in articles
posted on the Internet in 1998 and 1999 by Alina Rastam and Nadiah Ba-
madhaj, which discuss the Anwar case in the context of the need for Ma-
laysians to lobby for the legal and cultural recognition of sexual rights—
lly the sexual rights of gays, lesbians, and transsexuals—as human
s." More generally, the Internet has facilitated a veritable explosion of
discourses concerning not only sexual orientation and sexual rights in the
Malaysian setting but also the experiences of gay and lesbian Malaysians
living abroad, increasing numbers of whom have sought and been granted
political asylum in the United States and Canada on the grounds that, as
homosexuals, they are subject to ion in Malaysia. Anwar's icti
on sodomy charges, coupled with his August 8, 2000, sentencing to an addi-
tional nine years in prison, may well help ensure that at least in the short run,
some of these di remain relatively “underg) " in Malaysi
largely confined to cyberspace. But there is every reason to believe that these
discourses will multiply ially in the months and years ahead, and that
those involved in their production and dissemination will eventually seek
more public venues to assert their legitimacy and naturality.

Both in this chapter and in chapter 4 I have been concerned with modernity and
governmentality in Islamic courts and other domains. In chapter 4, much of
which focused on the refashioning of authenticity and identity in the Islamic
courts, we saw that the narratives of Islamic courts are key ingredients of state

gies geared toward reinscribing certain types of authenticity and identity—
or, put differently, new ways of understanding, experiencing, representing, and
otherwise being in the world. And we saw that these strategies in tumn are
central components of state agendas aimed at constituting modern middle-class
families and subjectivities and simul ly ing that loyalties be-
yond the h be largely restri to the imagined ity of Muslim
believers (the wmmah) and the state. We have also seen that since the early
1970s the ruling party (UMNO) has been explicit in its goal of eradicating rural
Malay society and culture as “traditionally” constituted as part of the ground-
work necessary for creating an altogether new sector of middle- and upper-
middle-class urban Malay capitalists that will ideally be able to hold its own if
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not excel in compcunnn ngmml local Chinese and Indians as well as other
Asians and Westes ini gly global ic and political arenas.

The realization of these agendas has entailed social engineering and cultural
cleansing that has been extremely dislocating and otherwise deeply painful
for rural Malays and all ordinary Muslims (see Peletz 1993a, 1997; Kahn and
Loh Kok Wah 1992: Stivens 1996; Lee and Ackerman 1997). It is thus highly
ironic, though perhaps not at all surprising as a strategic countermove, that
political and religious leaders have taken such pains in recent years to formulate
a discourse on “Asian values” that emphasizes a timeless, eternally unchanging,
and otherwise strongly tradition-bound and essentialized “Oriental,” whose ba-
sic subje es and family values transcend time, space, gender, class, occupa-
tion, and local cultural identity. The latter discourse is all the more ironic in
light of all the explicit and in many respects intense antagonism among Ma-
laysia’s three main “races,” to say nothing of the highly disparaging attitudes of
locals to hill-dwelling aborigines as well as migrant workers and illegal immi-
grants of Asian hackgmund

Since the prod and ide circulation of all such di: (like
those of Muslim feminists, local and Western NGOs, and specifically human-
rights organizations that we considered earlier) are very much part and parcel of
processes of globalization, T would like to tumn, finally, to a few remarks on

and nati 1 ignty. Saskia Sassen (1996, 1998) has writ-

ten insightfully on the subject, but as Onp, (1999a) correctly points out, Sassen
sometimes gives the impression that she conceives of the dynamics in essen-
tially zero-sum terms: that is, “more” globalization is said to lead i y to
" nation-state sovereignty. Ong suggests that we transcend zero-sum prob-
lematics and look instead at the ways that globalizing phenomena pose new
challenges to nation-states and thus help elicit new strategies of governmen-
tality, new regimes of citizenship, and new systems of graduated sovereignty —
all of which can be pressed into service to negotiate globalizing forces in a
variety of different ways. This is a vital corrective T thoroughly endorse. But |
would also register a friendly caveat and underscore that it is a theoretical or
analytic perspective, what anthropologists, drawing on the distinction that lin-
guists make between phonetics and phonemics, used to call an “etic™ perspec-
tive. “Etic” perspectives need to be distinguished from their “emic” counter-
parts (the perspectives articulated by the people whose social lives and cultural
products we aim 1o describe and interpret). It seems crucial to maintain the
distinction in the present context. I say this because Mahathir and other South-
cast Asian leaders (and, I would guess, most of their countrymen) do seem to
experience, understand, and represent forces of globalization—including the
financial meltdown and the myriad cconomic, political, and moral crises to
which it gave rise—as a devastating assault on their multiple sovereigntie:
including the integrity of their imagined communities, bodies politic, and in-
variably sexed and gendered bodies.

According to Mnhalhir s widely rﬂ.ul:d worldview (A New Deal for Asia).
forces of ion have unl on South; Asia the unbridled greed
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and other base passions of unruly herds of foreign currency traders and specula-
tors like George Soros. Mahathir is explicit in insisting that such groups, along
with the IMF and related organizations, have totally undercut the rights of
Asian leaders to defend their countries and control their destinies, and have in
these and other ways pletely di inciples of national ignty.
Mahathir’s nationalist discourses since mid-1997 are in fact strikingly reminis-
cent of the narratives of women who have been subject to (date) rape. They are
in any case redolent with symbols, idioms, and overt imagery of victimization
through theft, assault, and humiliation: of the laws of the jungle; of fault lines
that can be widened and prised open; of shattered certainties and stolen futures;
and perhaps most revealingly, of the violent penetration that necessarily results
from having been unwittingly open and receptive to id-driven, wanton for-
cigners hell-bent on the creation and subsequent domination of a borderless
world. In this connection we need also bear in mind that Anwar has been
widely depicted in the press and elsewhere as a supporter of the IMF and an
ally of the West in general. Given this overall discursive context, the allegations
that Anwar illegally penetrated and otherwise violated a variety of Malaysian
and other men, at least one of whom was related to him through bonds of
kinship. are deeply allegorical. Indeed, it is hard to think of a political narrative
that is more conducive to exploiting local fears and anxieties about being insuf-
ficiently vigilent in safeguarding the integrity and sovereignty of bodies, fami-
lies, and the body politic from the real or imagi of globalizati




CONCLUSION

Islam, Modernity, and Civil Society

TOWARD THE BEGINNING of this book I remarked on the wane of the cold war,
the demise of the former Soviet Union and various socialist economies in East-
emn Europe and elsewhere, and the ways in which the world’s Muslim commu-
nities and their religious beliefs and practices have emerged' in the Western
imagination as the predominant threat to world order and security. I also noted
that the promulgation of disparaging and otherwise negative views of Muslims
and their traditions is best viewed historically, and that such imagery has a long
established (though uneven) genealogy. represented in a good deal of eigh-
teenth- and nineteenth-century literature, for example, and in many other spheres
of cultural ducti ing back to, even predating, the Crusades. The
leitmotivs in the literary and other cultural domains at issue here have varied
considerably over time in terms of their relative emphasis and hegemony as
well as the scope and force of their core symbols and meanings. Beneath the
surface diversity, however, one can discern profound historical continuity in
Western imagery of Muslims and Islam: excess, debauchery, cruelty, and, more
recently, perversion, violence, and savage brutality—the underlying theme in
all of this being irrationality. The latter was of course the Ur-theme that both
animated and framed Max Weber's Victorian-era critique of “kadi-justice” anc
Islamic legal systems as a whole. It was also a central component of his expla-
nation for why Muslim societies failed to develop systems of capitalism compa-
rable to those found in the West. Clearly central to Weber’s vision of these
East-West contrasts is the idea that Islamic courts and the values and subjec-
tivities associated with them are “backward looking,” if not caught in a time
warp dating from the tenth century, and that for these and other reasons they
pose fatal obstacles to the attainment of the rational (“progressive” and “en-
lightened™) modes of g ; and social ization held to be
conducive to ity's holy trinity banizati industrializati and
bureaucratization.

Against all such views and attendant imagery 1 have advanced a twofold
thesis and a series of corollary arguments. The first part of the thesis is that
there is a very clear cultural logic informing judicial process in Islamic courts
both in Malaysia and elsewhere, though like all cultural logics (legal and other-
wise), it is informed by contrasting discourses and the play of mutually contra-
dictory element d is more ible and or at least more ben-
eficial, to some (for example, men) than to others (women). Perhaps most
central to the cultural logic of judicial process is the valorization of negotiation,
compromise, and reconciliation, which are key themes both in the formal and
informal ideology and everyday practice of Malay and other Malaysian inter-
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personal relations, and in the official theory and actual conduct of Malaysian
politics at all levels (local, regional, and national). These findings are consistent
with Dale Eickelman and James Piscatori's recent (1996) survey of politics in
the Muslim world. Ranging well beyond the usual geographic foci (the Middle
East and North Africa), their survey illustrates that far from being either mono-
lithic or prone to conflict and violence, Muslim politics are extremely helcru»
genous; that they usually proceed via iati and

and that they typically make provision for diversity and pluralism. My findings
also resonate deeply with the recent work of Bruce Lawrence (1998) and Rob-
ert Hefner (1993, 1998a. 1998b, 2000). which, in different ways, illuminate the
rich variety of generally flexible and ionist political itions char-
acteristic of the Muslim world in general and of Indonesia in particular (the
world's largest Muslim nation).

The second part of the main thesis running throughout this volume is that
Islamic courts, far from being major obstacles to social, cultural, or economic
change. are in fact strategic loci in the projects of modernity that the leaders of
Malaysia, and in former times Malaya, have set for themselves and their coun-
trymen. (This despite the fact that the particular way their mandates and desti-
nies were defined by the shifting fortunes of British-backed Malay elites as a
result of the Pangkor Engagements of 1874 helped ensure that they would not
pose serious challenges to basic political hierarchies.) Such has been true of the
Islamic courts since (and perhaps even before) their reorganization under the
British beginning in the late 1800s. Throughout the colonial era and well into
the early postcolonial period, the courts have bccn instrumental in promoting
change, though they were of course simull ly i to var-
ious traditions deemed vital to the p y itution and
of the Malay and more encompassing Muslim community. lndued from the
early 1970s through the 1990s, the courts were strategically involved in the
furtherance of the New Economic Policy, which had as its twin goals the elim-
ination of poverty and a severing of the link between “race™ and “economic
function.” Practically speaking, the NEP sought the ultimate elimination of the
rural Malay agricultural sector and its “replacement™ with a sector of middle-
class urban Malay capitalists (Melayu baru) who could compete successfully—

lly and otherwi; both with local Chinese and Indians and with
other Asians and Westerners alike. The Islamic courts have been key players in
the attainment of these goals in that they have actively contributed to the cre-
ation and policing of modern middle-class families and subjectivities. The same
could be said of the role of the courts in the years following the superseding of
the NEP by the NDP in the carly 1990s and the latter’s replacement by Vision
2020, which seeks full industrialization within the first twenty years of the new
millennium.

‘The larger theme is that the Islamic courts, and local institutions of Islam as a
whole, have encouraged a certain type of modernity and civil society that is
chmucmucnll) Asian nnd dl\lmClIVcl)’ Malaysian. The courts help establish

the for Mal; styl ernity and civil society in at least four
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ways. First, they provide a legiti stat i and r y fids
tial forum—one of the very few available anywhere in Malaysia—that allows
people to articulate an important range of their intimate experiences and to
thrash out some of their deeply felt differences and conceptions of moral injus-
tice, all in a frank, “no holds barred” sort of way. It is no small matter that the
forum provided by the Islamic court comes with at least implicit guarantees of
protection [mm m:ny of the repercussions that would narmally msull from any
such exp of or to i ized authority. To
fully appreciate the uniqueness of this, we might recall that it is a heavily
sanctioned criminal offense to publicly discuss most other forms of difference,
inequality, and injustice, such as those keyed to ethnic relations, the preroga-
tives of sultans, and the constitutional privileges accorded the Malay popula-
tion; and that failure to abide such proscriptions can easily result in prolonged
(indeed, indefinite) detention under the dreaded Internal Security Act. Reliance
on fora such as the Islamic courts may well have cathartic and therapeutic
dimensions. but the more significant point here is that the mere existence of
such lum holh allows for and encourages the type of direct verbal exchange and

d airing of di ited in most other contexts in Malaysia
but nonetheless integral to a modcm—dny citizenry, a state that is responsive to
democratic sentiment, social and cultural pluralism, and a vibrant marketplace
alike.

A second way in which the cuum encourage modernity and civil society is
by izi the ibiliti though not so much the
rights—of the individual. The dynamics at issue here hclp foreground the idea
that while individuals necessarily move through the life course as members of
status- and identity-conferring groups of various Kinds (houscholds, more en-
compassing groups of kin, village communities, and the like), they are both
able and advised to enter into written, contractual relationships (such as mar-
riage) of their own accord, albeit with the formal approval of a father (or an-
other male kinsman) in the case of women. Also central to these dynamics is
the notion that individuals have recourse when the contracts into which they
have entered have been violated, although the violations are phrased more in
terms of the other party not fulfilling his or her responsibilities than such behav-
for resulting in a denial of the individual's rights. The discourses and practices
surrounding marriage payments, their return in the case of certain forms of
divorce (for example, rebus talak), and of course Islamic notions of sin (dosa)
likewise place a premium on the concept of the individual and the idea that,
second to God, ultimate responsibility for one’s fate both in this world and in
the Afterlife lies with the individual, not with some larger group (such as a
kindred, lineage, or clan).

Third, the courts encourage and otherwise help bring about both the further
erosion of extended kinship and the democratization of family relations and
marriage in particular. These gmh nrc pursucd pml) through morally correc-
tive advice and more ing their silences, eli-
sions, and conflations) geared toward frecing mdlv:dunls from some of the con-
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straints of extended kinship, or (at least) toward endorsing such freedom. The
realization of these goals is also sought through efforts to dilute some of the
gendered inequalities that obtain in Islamic law (though the court’s activities in
these areas are not explicitly marked as such). Recall, too, that the courts en-
gage in practices premised on the assumption that men cause most of the prob-
lems in marriage and are at fault in much (even most) divorce and do, more-
over, resort to dishonesty much more than women. In this the courts are, in
effect, contributing to the destabilization of one of the most ba fulcrums of
Islamic and s ioned inequality. Put diffe v in these and other ways
the courts are simultaneously creating space for the emergence and growth of
sentiments, dispositions, and embryonic ideologies that are a direct challenge
to one of the most fundamental of the official lines shared by Islam and the
state.
The potential for widely ramifying subversion here is specially in
light of Claude Lévi-Strauss's altogether reasonable ([1949] 1969) contention
. that gendered differences and inequalities were the first forms of difference and

quality that were i i in pre-historic times and that partly for this
reason they are foundati to all subseq ly developed systems of differ-
ence and inequality, including, not least, those based on race and class. In fact,
one need not grant either di ion of the Lévi i 1o recog-

nize that Islamic courts are implicated in the production of counterhegemonic
ideologies of gender that have the potential to destabilize all other systems of
hierarchy and prestige. To appreciate my position, one need only bear in mind
that while men control political, religious, and administrative hierarchies of all
kinds (be they local, regional or national), they are also seen as more prone to
lying and criminal activity, as well as other varieties of moral transgression.
One of the more general points here is that the courts are in many ways unwit-
tingly impli in the p ion and circulation of discourses that encourage
a healthy skepticism about the basis of privileges accorded to men, including
but not limited to men in political office. Another is that such skepticism has
the potential to temper hierarchies both in the household and far beyond, and
thus to check the predatory impulses of those who might prey on those making
up one or another category of subaltern.

Fourth, the courts emphasize that identities, rather than be g carried in the
blood or otherwise ascribed at birth and thus in some sense “natural,” are in a
very basic sense freely chosen and thus at least potentially thoroughly hybrid
and protean. More generally, by moving toward policies and practices that
make more room (but certainly do not always allow) for choice—including, no
small matter, the choice to go against one's parents’ wishes in selecting, staying
with, or leaving a spouse, and the choice to give up on and exit a marriage if it
does not fulfill one’s i ds—the courts are ing ified legit-
imacy to the exercise of th i C jud and decisi
making processes of the sort that are essential to modemity and civil society
alike.

On the basis of material presented in earlier chapters, one could easily extend
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this summary list of ways in which the courts are implicated not only in proj-
ects of modernity but also in the gradual albeit highly uneven expansion of civil
society. The foregoing should suffice, however, to counter the assumptions and
comcnuons fuund in Western popular culture and i in certain streams of Wnilem
as to the i and looking"
(medieval, tribal) nature of Islamic courts. Thc summary list provided above
should also be useful as a corrective to the widespread views that states, espe-
cially in the Muslim world and elsewhere in Asia, are always thoroughly re-
pressive. While not gainsaying the importance of efforts to describe and analyze
state repression (including exclusionary policies) of various kinds, we also need
to recognize the “liberatory dimensions of states,” just as we need to unravel
the conditions that make each possible (Hefner 1998a; see also Eickelman
1996; Eickelman and Piscatori 1996). The most relevant (in the sense of intel-
lectually productive) question, in any case, is not whether Islam is compatible
with modemity, civil society, or democracy (or vice versa), but rather the extent
to which the ideologies and practices of states, including states that include
Islamic elements or inflections, are conducive to the growth of democratic sen-
timents and cultures (White 1996). We should perhaps bc more specific here

and ize that the ions to which can most usefully
address their inquiries have to do with the ways m whxch the discourses and
practices of various and more of states,

including those that for one or another reason may be “semi-autonomous™ with
respect to the others, nourish democratic or civic culture. In attempting to ad-
dress issues bearing on the promise or future of civil society, it is this nourish-
ing of civic culture that is most critical, not simply a “body count” of NGOs
arrayed in opposition to the state, as Hefner (1998a, 2000) also argues.

Before turning to comments bearing more directly on matters of the latter
sort, I need to underscore a few points that will serve to temper the arguably
celebratory tone of the summary comments offered thus far. The political and
other conditions uu(lmud here are fmgnle and contingent, and late twentieth-
century g the ion of the Islamic courts and their
" style do not necessanly bode well for the
growth of cml society or the expansion of women's rights in particular and
may, at least in the short run, work in the opposite direction. That said, there are
clear limits to the degree of ization that can be pli since each
state in Malaysia is theoretically autonomous with respect to the regulation of
Islamic affairs, which rests in theory with the “traditional” head of each state
(typically the sultan).

It is also imperative to recognize that by opening up spaces for women, by
providing them with resources and allies capable of being called on to negotiate
and, in some instances, to terminate their relations with their husbands, the
state, through the courts, is also making itself more indispensable to women by
increasing their reliance on the judiciary, and is thus further intruding into their
lives. There is an appreciable trade-off here and elsewhere where such pro-
cesses have occurred, as is clear from Sally Engle Merry's (1990) incisive de-
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scriptions and analyses of working-class women's increased use of lower courts
in contemporary America. Similarly, by restricting men's prerogatives to enter
into extrajudicial divorce (which in former times could be effected with com-
plete legitimacy in the privacy of one's bedroom), both the courts and the state
are intruding into and thus further whittling away at private domains—a pro-
cess we also see in the recent criminalization of domestic violence and non-
normative sexual and gendered behavior. Such being the case, women and men
who turn to the courts to help them resolve matrimonial and other dnmexuc
matters might be seen as i plicit in the state's coloni: of
social space. In registering such nh\crv’ ions I am not “blaming the victim.”
Rather, 1 am underscoring that in terms of citizenship and participation in
modern-style polities. rural and other Malays are not merely “passive spectators
who vote™ but are in fact engaged in the making of history, albeit, to paraphrase
Marx’s famous observation, not necessarily as they wish, choose, or imagine.
These are some of the “downsides” that need to be taken into Lanaldcmnon

when assessing the impact of projects of (includi ization)

society. More generally, we ha\c seen (especially in chapter 4) that in
Malaysia. Indonesia. and elsewhere, lization and ulhcr of mo-
demity are not all libx freedom, purification, and There is

a dark side to these processes that often takes the form of anomie, alienation,
and increased mpm\\lun Pul simply. there are some decidedly “anti-human’
i ions of and modemity as a whole. One reason for this is
that. as numerous scholars including Tocqueville, Weber, Foucault, and, most
recently, James Scott (1998) have noted. projects of modemity need not give
rise to or involve liberatory movements or even tentative steps toward the posi-
tive institutional arrangements of civil society. (Another is the Janus-faced na-
ture of civil society, addressed below.) The classic projects of “high modernity"”
that Scott (1998) examines, for example, include Stalinist programs of forced
collectivization and “compulsory villagization™ in Tanzania. both of which were
disastrous in terms of their human toll. Clearly relevant in the Malaysian con-
text is the recent emergence of decidedly “‘unci: associations such as
PASRAH, whose explicit agenda of purging Malaysia of homosexuality and
transgender practices of all varieties is very much at odds with pluralistic vi-
sions of the sort usually associated with the concept of civil society. For these
and other reasons. some bearing on gender, kinship, and related matters, others
bearing more on its applicability in non-Western settings. it will be useful to
consider the latter concept in greater detail.

KinsH1p MATTERS IN THE DIALECTICS OF CIVIL SOCIETY AND THE STATE

Discourses on civil society have a long and complicated genealogy, and it is
beyond the scope of my remarks here to delve into such matters in any substan-
tive way. Suffice it to say that the concept is clearly of Western origin and in its
modern sense is often traced to the Scottish Enlightenment (though it has Aris-
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totelian roots), whence it spread to and through the works of Toqueville, Hegel,
Gramsci, Parsons, Habermas, Foucault, and many others. There has been a
pronounced resurgence of interest in the concept since the collapse of both the
former Soviet Union and various socialist economies in Eastern Europe. Many
scholars, especially political scientists and political philosophers, have argued
that when it comes to imagining and planning for the futures of countries in
these and other areas, the concept is “good to think with,” even—or partic-
ularly—when its visions are out of keeping with, or out of the reach of, local
lived realities.

At the same time. various Western intellectuals such as anthropologist Chris
Hann (1996), have claimed that as it stands or is generally understood, the
concept is inapplicable to non-Western societies and thus of little value to an-
thropologists in light of its European roots, its positing of an highly atomized,
agentic individual, and uperficial attention to kinship. That said, some of
the same figures, including Hann, are quite equivocal as to the value of the
concept in that they proceed to utilize a slightly modified form of it to help
them organize and interpret ethnographic data from non-Western societies. Cer-
tain Muslim scholars, such as Turkish sociologist Serif Mardin (1995), have
likewise suggested that the Western origins of the concept render it inapplicable
to Muslim and other non-Western societies for the simple reason that in the
traditions of such socicties there are no institutional or other provisions for the
open spaces, freedoms, and uncoerced choices of civil society—or anything
like them (cf. T. Asad 1993). I hasten to add, however, that a good many
Muslim and other non-Western intellectuals have both lobbied for and other-
wise made extensive use of the concept in their own milieus. Indeed, there is a
burgeoning literature produced by Muslims and non-Muslims alike dealing with
the institutions that encourage or, alternatively, discourage, civil society in Is-
lamic and other societies in the Middle East, Southeast Asia, East Asia, and
elsewhere (see. for example, Norton 1995, 1996; Eickelman and Piscatori 1996;
Rabo 1996: White 1996; Hefner 1998a, 2000; Kasaba 1998). This is especially
apparent in Malaysia, where local NGOs of various stripes articulate discourses
bearing on human rights and civil society (see, for example, Noraini Othman
1994, 1999; Rose Ismail 1995; see also Shamsul A. B. 2000; Sharifah Zaleha
Syed Hassan 2001). The more general point is that just as markets and states
are here to stay, so too are the discourses and debates about civil society that
they have spawned.

Most scholars agree that the concept of civil society refers to the conceptual
space occupied by public institutions and iations that can help d
the interests of individuals and groups by serving as a bulwark against the
powerful and dominating political and economic bureaucracies of states and
markets, respectively. Many accept Gramscian definitions of civil society as
“the public space between large-scale bureaucratic structures of state and econ-
omy on the one hand, and the private sphere of family, friendships, personality,
and intimacy on the other.”' This is more or less the position of philosopher Kai
Nelson, who writes that civil society is “located in a conceptual space distinct
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from, and between, the state and the at least supposedly private sphere of the
family and spousal arrangements and the like.™ Nelson notes further that “in
locating civil society we must look for those organizations or practices that are
not directly governmental or economic but which generate opinions and goals,
in accordance with which people who partake in these practices and are a part
of these organizations seek not only to influence wider opinion and policies
within existing and rules, but i also to alter the structures
and rules themselves.™
Many others adopt a view that is somewhat similar, except for the fact that
they include rather than exclude familial institutions (“the family”) within the
domain of civil society. Thus, political scientist Jean Cohen sees civil society as
“a sphere of social interaction inct from economy and state, composed
above all of associations (including the family) and publics™ (emphasis added).
In her view, society is created and reproduced through forms of
collective action, and it is institutionalized through laws, especially subjective
rights that stabilize social differentiation.” We have also seen that she regards
civil society as “a project, a terrain and target of democratic politics.”
Literature of the sort cited here is of interest to me for a number of reasons
having to do with kinship, which is obviously (though variably) central to defi-
nitions of civil society but woefully disregarded in both the actual investigation
and the theorization of civil society. One matter of no small significance in this
context is that “the family” is excluded from some definitions of civil society
and included in others. Another more general point is that whether or not “the
family™ is included in conceptions of civil society, there is an unmarked and
unwarranted assumption in much of the civil society literature, especially in the
ibutions of political philosoy and political scientists, that at least in
American and Western European societies and their Eastern European counter-
parts “the family" is more or less the same if not identical. This overly homoge-
nous and essentialized view of what constitutes “the family"—of its forms,

discourses, practices, symbols, and i like the i
of the distinction between families and houscholds, is very much out of keeping
with what i iologists, and historians of the family know to be

the case when they look at such matters closely. One is reminded here of Rayna
Rapp’s (1987) important, self-critical observation concerning her “blindspots”
with respect to synchronic variations and temporal changes in household pat-
terns in her field site in rural France. She writes that we are so accustomed to
thinking that ostensibly modern families are all alike that we are desensitized to
and inadvertently inclined to gloss over many of their regional, class, ethnic,
racial, and other differences, along with the multitudes of ways in which they
change over i

Embedded in much of the literature at issue is not only a static, Rousseauean,
and otherwise essentialized and outmoded view of “the family™ but also ex-
tremely strong and optimistic support of civil society. The mutually constitutive
nature of these thematic emphases will be taken up in due course. In the mean-
time we might consider two incisive observations made by Hefner. The first is
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that in many respects “civil society” has been accorded much of the semantic
authority and cachet that “the people” used to have among those who supported
progressive causes. The second is that neither of these two concepts clanﬁes

very much about “the itions of the ibi of d
or civil politics." I would add a third observation here, which is that neither
concept is all that helpful in specifying the real or imagi itions of fam-

ily life, kinship, or sociability that might serve in important ways as the temp-
late, model, or other basis for a sustaining social or moral order.*

Especially optimistic, romantic, and utopian in the senses noted above is
political philosopher Michael Walzer (1995), whose work on civil society is in
many other respects extremely insightful and nuanced. For Walzer, civil society
refers to “the space of uncoerced human associations and also the set of rela-
tional networks—formed for the sake of family, faith, interest, and ideology—
that fill this space™ (1995: 7; emphasis added).

The picture here is of people freely associating and communicating with one another,
forming and reforming groups of all sorts, not for the sake of any particular forma-
tion—family, tribe, nation. religion, commune, brothethood or sisterhood, interest
group or ideological movement—but for the sake of sociability itself. For we are by
nature social, before we are political or economic beings. (1995: 16; emphasis added)

Particularly when taken together, such views evince rather Pollyanna concep-
tions of “the family” and of sociability in general and seem to me to entail
visions of civil society that are wildly optimistic and just as wildly unrealistic.
Perhaps more to the point is that the notion of “uncoerced human associations”
appears to derive from some heavily mythologized ideal of “the family.” As a
corrective, 1 would draw attention to the findings of scholars of kinship and
social organization—including but not limited to anthropologists, sociologists,
and family historians—that bonds and other associations of kinship are fre-
quently infused with coercion that is psychols , moral, and ic, and
all too commonly physical as well, and are otherwise shot through with all
kinds of ambivalences.” The more general theme is well put by Alan Wolfe
(1989: 18). who has argued that we need to avoid the temptation, when con-
fronted with “the limits of the market and the state as moral codes, to reject
both in favor of some pre-exisitng moral community that may never have ex-
isted, or if it did exist, was so oppressive that its members thought only of
escape” (see also Wolfe 1989: 207: cf. Stacey 1991, 1996; Coontz 1992). These
kinds of correctives and cautionary notes with respect to our disciplinary “Ge-
meinschaft longings” have far-reaching policy implications.* This is especially
so in light of the export of Western models of civil society to Eastern Europe,
Asia, Africa, and Latin America and the unspoken assumption, both in the West
and in areas encouraged to develop or expand civil society, that Western models
reflect Western realities (Sampson 1996).

Elsewhere Walzer points to an important paradox: “[T]he state itself is unlike
all the other associations” in that it “both frames civil society and occupies
space within it" (1995: 23). He goes on to aver that in the former (“framing”)
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capacity “it fixes the boundary conditions and the basic rules of all associational
activity.” But is this latter statement really, or entirely, true? For instance, might
this be said, too, albeit in a different way, of “the family” or, more accurately,
of instit of kinship; namely, that such institutions fix, frame, or ground the
basic rules of much associational activity, or at least provide key templates and
models of and for such activity? And might we also say that institutions of
Kinship provide the contexts within which many experiences, understandings,
and representations of sociality—as well as the obviously malleable founda-
tions of notions of self, other, difference, inequality, time, place, ete.—are ini-
tially generated? If such is the case, and there are century-long accumulations
of scholarship in anthropology. sociology, and history indicating that it is, then
two things are clear: informed of the possibilities and chall

of civil society in the context of specific nation-states will require looking much
more closely at the domains of kinship that obtain in the nation-state entities in
question: and informed understandings of the sort alluded to here will also
require that we devote much more analytic attention to state-mediated dialectics
of Kinship and civil society.

In the latter ion one is i of previously noted observations
concerning the symbolic roots of Western bureaucracy. In order for local bu-
reaucracies to be effective, they must speak to some degree in locally meaning-
ful languages. This, in turn, requires taking on or accommodating themselves to
key aspects of local cosmologies and subjectivities. And most relevant here, it
means that the i powers of state bl ics are ily medi-
ated by local and subjectivities (as di in chapter 4). To a
certain degree this is true of kinship as well, in that local kinship can put its
stamp on the workings of the state. The more general point is that what states
do to—and with—the symbols, idioms, practices, and institutions of kinship is
of widely ramifying significance not only for the proficiency and meanings of
state operations at the local level but also for civil society as a whole.

Some scholars have directed attention to these matters, if only by raising a
series of provocative questions. For example, in his discussion of Britain, an-
thropologist Peter Loizos has asked whether changes in kinship have implica-
tions for civil society:

Does Britain have weaker kinship ties than it did 100 years ago? Do high divorce
rates mean “the decline of the family” or. more plausibly, the appearance of more
complex family relations? . .. What do such changes imply for civil society, govern-
ance, social order, and the quality of our lives? Does the greater involvement of
women in the labour force leave fewer look-outs to curb delinquency in urban neigh-
bourhoods, and fewer carers for elderly relatives? . . . Is the shift to an activist, do-it-
yourself citizenry (including anti-crime networks, some authorised by the police and
some unauthorised) one of the particular effects of the decline in deference? (1996:
62; emphasis added)

Historians have on occasion posed these types of questions as well, and in some
instances have been able to answer them with considerable if chilling precision.
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Ben Kiernan's (1996) work on the ground-level political strategies of the
Khmer Rouge during the Pol Pot regime (1975-79) is a case in point. Kiernan
elucidates the ways in which the Khmer Rouge systematically extirpated all
“bourgeois,” “reactionary,” “feudal,” “tribal,” and other “conventional” forms
of kinship and marriage—indeed, all private spaces—in order to “wipe the
slate clean” and begin to build up what to their mind was a truly pure and
revolutionary society and culture. Of course it was not only kinship and mar-
riage as generally understood that was eradicated. So too were Buddhist monas-
tic orders, other religious associations, many types of secular institutions, and
various ethnic groups (especially Vietnamese and *“tribals”), though the major-
ity of the 1.6 million people who were killed or died due to starvation, exhaus-
tion, or disease were, in fact, ethnic Khmers.

There are many other similar though less extreme examples of these dy-
namics that one could cite from formerly socialist countries like Romania, East
Germany, and the Soviet Union,” and from nonsocialist settings discussed in the
works of Foucault (1977, 1978, 1980, 1991) and Ong (1999a). But three points
should be clear. The first is that in most societies, regardless of whether people
are heavily exploited subjects without codified rights or modern, rights-bearing
citizens, the forces of market and state constrict and devalue private lives; this
is all the more true when national elites and others pursue projects of moder-
nity, civil society, ethnic cleansing, or racial or religious purification. The sec-
ond is that those who authorize projects of modernity—uwhether or not they
include visions of civil society, ethnic cleansing, or purificati true the
domain of kinship and the invariably gendered and sexed bodies and selves that
help constitute that domain as project, terrain, and target in all senses of these
terms. The third is that anthropologists can make enduring contributions both to
the scholarly literature and to the world as a whole by describing and interpret-
ing the he-ground realities of mod and civil society from the point of
view of those who live within them and must perforce negotiate them in order
to sustain themselves materially and create order and meaning in their individ-
ual and collective lives.

BACK 1O THE MALAYSIAN FUTURE

In Malaysia, as we have seen, Islamic courts are not simply key players in the
state’s widely touted projects of modernity; they are also imbricated in and thus
provide valuable windows on the state’s highly ambivalent commitment to civil
society. Put differently, while the courts help to fashion middle-class families
and subjectivities conducive to the attainment of a certain type of modernity,
they are also helping clear a space that state agencies, along with various NGOs
(some state-friendly and/or progressive, others not), have targeted in light of
their own passions, preoccupations, and agendas. The short- and long-term ef-
fectiveness of the state’s use of the courts with respect o the attainment of its
goals and fra d visions of g i ity, and civil society
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will depend in no small measure on whether relatively autonomous voluntary
associations that are to one or another degree beyond state mnlml are able to
move into and effectively define the and of the social
spaces made available hy state laws and policies before the state’s institutions
and disciplinary regimes are in place and up and running. Another relevant
variable is that voluntary associations that are initially subject to the control of
the state can develop in such a way that they come to pose real or imagined
dangers to the state, as has occurred to some degree with political party organi-
zations such as PAS and Muslim religious organizations like Darul Arqam.
When lhl». h'lppgn( repressive laws, policies, and ad hoc measures opposed to
the i and cultural ibilities of civil society are likely
to be implemented or expanded.

The case of Darul Argam, including, especially, its banning by the state in
1994, illustrates two broad and exceedingly important issues that are relevant
far beyond Malay: truly pluralistic society would make provision for
Darul Arqam. even though its leader (Ashaari Muhammad) is reported to have
been exclusionary in his visions of and for the future (Abdullahi A. An-Na'im
1999). Second. most of the space being “closed off"—or. more generally, the
constriction of civil society—is occurring at the hands of secular officials (who
often bypass the secular courts) under pressure and initiative from one or an-
other faction in the executive branch. even or especially when such moves are
ostensibly undertaken in the name of Islam or on behalf of Muslim subjects.
Ashaari Muhammad was detained and imprisoned in 1994 nor on the basis of
any specifically religious laws but because state authorities deemed him to be
engaged in “deviationist” activities that were held to be “a threat to national
security.” and he was held under the provisions of the thoroughly secular Inter-
nal Security Act (which dates from the 1948-60 communist insurgency, “The
Emergency™). Recall, too, that the concept of “deviationism™ as such does not
exist either in the Shafi'i legal school of Islam that is institutionalized in Ma-
laysia (and in many other parts of the Muslim world) or in any other orthodox
school of Islamic law: and that the concept of “deviationism™ has no clear basis
in any n.alm 0( \|ala)cla s prcscm-d:n legal system (ibid.).

The and criminali of h lity and other trans-
gender practices is somewhat more complicated in that the Quran does forbid
homosexual activity. That said, historians and other scholars hme documented

ble social for h lity and
the history of the Islamic world.” Such tolerance is especially apparent in the
history of Malaysia and the rest of Muslim (and non-Muslim) Southeast Asia.
‘We need to bear in mind, too, that in recent years most of the legal cases and
other official actions that have been taken against Malaysians accused of being
involved in gender-transgressive activities have been pursued by secular au-
thorities, have involved charges of a secular nature, and have been prosecuted
in secular legal arenas. More generally, secular authorities have made the most
noise on these fronts. not least by spearheading efforts aimed at purging Ma-
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laysia of untoward (“contaminating”) elements as part of a campaign of rein-
scribing purportedly traditional “Asian values.”

In Malaysia, then, the largest threats to civil society lic not with one or
another facet of Islamic juri (such as “kadi-justice™) or with some
other aspect of Islam, but with the thoroughly secular state (which is of course
not only of British design but also modeled on British institutions). The same is
true not only of Indonesia, as Hefner's (1993, 2000) incisive and detailed an-
alyses have shown, but also of a great many other states with Muslim-majority
populations or significant Muslim minorities (Eickelman and Piscatori 1996;
Lawrence 1998: Gerges 1999). Indonesia, for example, has seen more than its
share of bloodshed and vxolcncc since the mid-1960s and during the last few
years in ici in ion with East Timor’s move toward
independence, Acuh s dc:ue for increased autonomy, deteriorating relations
among Christians and Muslims in Ambon and elsewhere, and of course the fall
of former President Suharto and subsequent efforts to hold him and his family
and their supporters accountable for their excesses and criminality. Much of the
bloodshed and violence has been represented by pohucal nulhonncs and their
allies and spokesmen as the result of an
by or otherwise associated with Islamic sentiments or some other narrowly
construed religious or ethnic loyalties. Such representations are often conjoined
with arguments to the effect that the “primordialism™ at issue threatens stability,
development, and prosperity, and thus fully requires the continued existence of
severe restrictions on basic associational freedoms and a bloated military appa-
ratus with more or less unrestricted license to kill. In fact, however, in many
parts of Indonesia, the lion’s share of the turmoil and murder has been tacitly
encouraged and more often than not incited and sustained by military and para-
military forces loyal to Suharto, to one or another faction of his supporters, and/
or to those currently seeking to consolidate power in his absence.

In Malaysia, military and paramilitary forces are relatively minor players in
political arenas and enjoy nowhere near the political or other institutional clout
they do in Indonesia. The similarity with Indonesia, and with much of the rest
of the world where religion and “‘primordial sentiments” of various kinds are
invoked to further govermentality and rcpn:“mn. lies in the fact that much of
the exclusi y and other antid in Malaysia is 12
if not engendered in the first place by secular leaders who either enjoy one or
another degree of control over an overwhelmingly secular state or
harbor dreams of capturing it.

To look at the present and future of Malaysia and to locate the main threats
to Malaysian civil society within the Malaysian state (to contend, for example,
that it is not suﬂm:nl]y self-limiting and that far too much of its authority is
vested in the branch) d to wish for Malaysians that their future
might include “more” civil society and “less” state—is not to adopt an uncriti-
cal stance toward civil society. (Nor is it to espouse the naive view that Malay-
sians or others can nowadays do without the presence of a strong state to regu-
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late social relations and help safeguard their interests.) Not all aspects of civil
society are positive; it does allow for “horizontal nastiness™ as Hefner (1998b)
points out, PASRAH and similarly oriented vigilante groups in Malaysia being
prime examples. In Wolfe's apt wor [1]t is important that th[e] same ambiv-
alence™ that modern-day liberal democrats exhibit “toward markets and states
be carried over into an ambivalence toward civil society” (1989: 207). Though
there are many reasons for this, a i y ing one for anth

gists is that many of the people whose communities we live in and try to
understand do, in fact, experience civil society—and modernity (including ra-
ionalization)—in decidedly ambivalent ways.
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INTRODUCTION

1. For information on these matters, I am indebted to Omid Safi (2001) who has
helped construct a website that contains links to many other relevant sites, See: <hup:t/
groups.colgate.edwaarislam/response.htm=>.

2. Southern (1962: 22, 42n. 10).

3. A notable exception to this generalization is the work of Robert Hefner (1993,
1998a, 1998b, 2000); see also Hefner and Horvatich (1997).

4. There is a voluminous literature on Islamic law in Malaysia (see, e.g., Ahmad
Ibrahim [1965] 1975, 19974, 1997b and the relevant sections of Hooker 1978, 1984; see
also Hooker 1983a, 1983b). But very little of the literature deals directly with the “on the
ground” dynamics of judicial process, past or present, or with the overall culture or
political economy of the Islamic courts. Exceptions to some of these generalizations
include Sharifah Zaleha Syed Hassan (1986); Sharifah Zaleha Syed Hassan and Ceder-
roth (1997); Horowitz (1994); and Mohammad Hashim Kamali (2000).

5. Peletz (2000).

6. The first of these figures derives from Andaya and Andaya (2001: 1); the second is
from the Department of Statistics, Malaysia (p. 35), and is the mid-year estimate for
2000.

7. Department of Statistics, Malaysia (p. 35).

8. While all Malays are Muslims, not all Muslims in Malaysia are Malays; the coun-
try’s Muslim population includes a small number of Muslims from South Asia, partic-
ularly India.

9. The Malays of Negeri Sembilan are usually treated in the literature as a “special
class™ of Malays since their social structure includes descent units of matrilineal design.
Elsewhere 1 have argued that the contrasts between Negeri Sembilan and other Malays
are greatly ds and that the underlying similarities merit far more analytic atten-
tion than they have reccived thus far (Peletz 1994, 1996; cf. Peletz 1988b; Stivens 1985,
1991: and McAllister 1987).

10. Peletz (1988b).

11. Some of the material in the next few pages is adapted from Peletz (1996).

12. Peletz (1996).

13. IKIM is the acronym for the Institut Kefahaman Islam Malaysia (The Malaysian
Institute of Islamic Understanding), a government think tank located in Kuala Lumpur.

14. The phrase comes from Alan Wolfe (1989: 143).

15. T borrow the phrase “civil pluralism” from Hefner (1998a, 2000).

CHarTER |

1. For discussions of the use of the term “early modern” with reference to Southeast
Asia from the fifteenth through the eighteenth centuries, see Rafael (1993); and Andaya
and Andaya (1995).

2. See. for example, Liaw Yock Fang (1976: 38).

3. The wide range of legal options available in the most high-profile case of illicit
sexual relations in Bogang in the late 1970 included bringing in outside authorities and
having both the young man and his teenaged girlfriend incarcerated. It is notable that the
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negotiated scttlement that was actually pursued (a “shotgun marriage”) involved no such
authorities and was the most “face saving” of all alternatives (see Peletz 1996: 132-54).

4. In Hefner's words: “In Java, the Malay Peninsula, and southern Sulawesi [through-
out the carly modern period], . . . the concern for Islamic orthodoxy was relaxed, allow-
ing localized or syncretic traditions to survive in court ritual and folk religion. At a few
times and in a few places, of course, some Muslim rulers promoted a strict application of
Islamic law. . . . In most of the early modern archipelago, however, the law was applied
with a gentler and more pluralistic hand (2000: 29; emphasis added).

5. He does, in fact, devote nearly two full pages of text to “the singular appearance of
a Malay . . . albino,” whom he observed “under the shade of a tree on the river bank™ (2:
160-61).

6. A more extensive consideration of the context in which Clifford prepared his com-
ments would be useful here but is largely beyond the scope of my discussion. It should
suffice to mention that Clifford's derogation of Malays, along with his position that
Britain was justified in using whatever means were necessary (0 extend control over and

. “save” the people of Malaya. was articulated at a time when there was considerable
doubt in some British quarters as to the wisdom of Britain’s recent efforts to acquire the
state of Pahang, especially after the outbreak in 1891 of the Pahang War, which contin-
ued intermittently until 1895, and Clifford's involvement shortly before the war's end in
a well icized and | crossing of i ies “in hot pursuit™
(Andaya and Andaya 2001: 172: see also Clifford 1929). Since Clifford had ambitions
well beyond Malaya and did in fact move on to important posts in the colonial service in
Trinidad and Ceylon as well as the Gold Coast and Nigeria (he served as governor in the
latter two settings), his remarks were probably intended to have a broad audience and
wide application. A more detailed (albeit heavily psychological) reading of Clifford’s
writings against the backdrop of contemparary developments appears in Tidrick (1990:
chap. 3)

7. Clifford (1899: 369).

8. Thid., 370.

9. Ibid.. 375.

10. Ibid.

11. Clifford (1899: 376)

12. Ibid.. 377.

13, Ibid

14. Clifford (1899: 378). As Tidrick makes clear, “Violence stimulated his [Clifford's]
imagination to a degree which ought indeed to have concerned his employers, though
there is no evidence that it did” (1990: 100). By the mid-1920s Clifford suffered from a
“manic depressive illness . . . that eventually cut short his career™ (88, 127-29).

15. Clifford (1899: 378-79).

16. Ibid., 372.

17. Tbid., 385,

18. Ibid.

19. Clifford (1899: 380)

20. Ibid., 380-81
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22. Ibid,, 381-82.

23. Ibid., 396.
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25. Bird (1883: 142).
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criminal i such as were by Malays (e.g.. breaches
of the peace. stabbing, homicide, theft, burglary, arson, rape) were less likely to come to
the attention of colonial authorities because of the Malay preference to handle such
matters within their own communitics and by means of their own—usually informal—
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political opponents (see chapter S and conclusion).

75. NSAR (1915: 3).

76. What types of penalties, if any, clan figures had the authority or power (o impose
on individuals violating Ramadan prohibitions prior 10 British rule is unclear.

77. SUSCP (of 7/7/1888), 62-63.

78. The Quranic prohibition against lity also finds expression in the fif-

N
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teenth-century Laws of Melaka, but there is no evidence to suggest that the punishments
specified in the latter codes were ever regularly or systematically imposed on those
presumed guilty of engaging in homosexual liaisons. (Indeed, as discussed in chapter S,
various types of transgender practices have long been socially accepted, even revered, in
the Malay Peninsula and Southeast Asia as a whole.) In presenting a version of the Laws
of Melaka, Newbold (1839, 2: 298) refers to the “Hukum Liwateh, . . . the law against
sodomy, or bestiality,” noting that the penalty for this crime is the same as that for zina.
Unfortunately, however, Newbold does not specify the type or category of zina to which
he refers and thus leaves unclear whether, in theory, the punishment would have included
stoning to death or one hundred blows with a rattan and a year’s expulsion from the city
or community.

79. The individuals with whom sexual union and marriage are forbidden by Islam due

o ions of i or affinal related: are, from the ive of a
male, as follows: mother, daughter, “full and half-sister,
niece, grc:l-niccc aunt, great-aunt, wife's ascendants and descendants, and the wives of

(A female is ibited from entering into sexual relations

and marriage wuh her father, grandfather, son, grandson, and so on [Fyzec (1949) 1974:
105-6].) The Malay concept of sumbang embraces a much broader range of offenses,
including sexual relations among those of common descent group membership as well as
other Kinds of moral impropriety. In the case of an adolescent or adult male, these
improprieties include sitting in a secluded or confined area alongside a woman other than
one's wife, particularly a woman with whom adat forbids marriage, and walking side by
side or conversing with such a woman (see Peletz 1988b: 53-58, 24344, 1996: 116-
23).

80. See Rofl (1967: 8, 84-85) and Gullick (1958: 140); cf. Banks (1976).

81. SUSCP (4/27/1893: 86).

82. Yegar (1979: 200).

83. A concise introduction to the Malayan Union, UMNO's origins, and Malaya’s
independence in 1957 appears in Andaya and Andaya (2001: chap. 7).

84. Hizbul Muslimin was short-lived, partly because within a few months of its for-
mation “its national and regional leaders were arrested and detained under the Emer-
gency Regulations™; of broader significance is that it provided “the ideological and orga-
nizational foundation for the PMIP" (Pan-Malayan Islamic Party; PAS) (Firdaus Haji
Abdullah 1985: 47), which was established in 1951 and has played a key role in Malay-
sian politics since the mid-1950s.

85. See Hooker (1972) for a thorough treatment of issues pertaining to Negeri Sem-
bilan's state constitution and the juridical relationship between adat leaders and district-
and state-level authorities charged with secular and religious administration.

86. FMGGGNS (1949, no. 2, vol. 25: 257-58).

87. FMGGGNS (1950, no. 3, vol, 3: 65-66).

88. Elsewhere 1 provide a more detailed discussion of the ways in which colonial
policies contributed to these processes (Peletz 1988b, 1993a, 1994).

89. See Kahn (1976) for a similar approach to adar and tradition among the Minang-
kabau of Sumatra.

90. The legislation is commonly referenced in the literature under the heading, “Is-
lamic Family Law Enactment [or Act], 1984," 1984 being the year the legislation began
to be enforced in the Federal Territory of Kuala Lumpur. In certain states, such as
Melaka, the new laws began to be enforced as early as 1983; in other states, however,
the enactments in question did not become effective law until 1991, To avoid confusion
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arising from regional variation and from discrepancics between the official dates of the
enactments and their actual i ion as law, | imes refer o the legi in
question as the “Islamic Family Law Enactments of 1983-91."

CHAPTER 2

1. I might also make clear that for purposes of description and analysis what I take to
be a “case™ does at times differ from that of court personnel. In a few instances, [ have
treated preliminary inquiries at the courthouse as a case, even though the members of the
kadi's office did not regard the inquiry as a case (kes) in a technical sense (by formally
creating a file, etc.). In most instances, the cases described below are also treated as
cases by the courts.

2. Although Weber is usually credited with popularizing the notion of “kadi-justice,”
the term appears o have been coined by Richard Schmidt, one of Weber’s colleagues at
Freiburg University (Weber 1968, 030

3. For a discussion of the possible reasons for ambiguities in law generally. see Kress
(1992: 201): see also Moore (1978). For analyses of ambiguity and ambivalence in
Islamic cultures and Islamic legal systems, see Ewing (1988); Haeri (1989); and Peletz
(1996): see also Peletz (2001) and the sources cited there.

4. According to Islamic law, a man who repudiates his wife with one ralak and then
experiences a change of heart has one hundred days from the pronouncement of the ralak
to formally reconcile with her (rujuk). 1f the husband and wife do not reconcile during
this time but decide later that they want to resume their relationship, they are free to
remarry one another. The same generalizations apply in the case of a man who utters a
second ralak either at the time of the first pronouncement or on a subsequent occasion.
However. if a man has repudiated his wife with three talak. the couple is irrevocably
divorced and may not “take up where they left off” or remarry until after the wife has
married someone else. consummated the union, and obtained a divorce (or become wid-
owed). Some of these matters are discussed in more detail in chapter 4. (See also note
11, below.)

5. 1 did not observe the hearings associated with any of these cases, but I do know
that in one of the cases, categorized as “marriage without the permission of the kadi™
(nikah tanpa izin kadi). the couple claimed that they were married and had a mamage
certificate but were not able to produce it. The clerk I spoke with about the case said that
they might have been living together as man and wife without having actually been
married. The case was set in motion (via formal complaint) by an imam, presumably the
imam of the community in which the couple resides. If they had gone through a mamage
ceremony but simply failed to obtain the kadi's permission to marry, then they could
have been fined M$100. If no marriage ceremony was involved, the consequences would
be more severe (e.g., jail time).

6. As noted below, laws passed since my interview with Zul have ruled out the possi-
bility of appealing a kadi's decision in a secular court.

7. Classical Islamic law prescribes the death penalty for apostasy but only under cer-
tain very specific conditions—for example, when it cmm!s "blasphemy and rebellion

against the [Islamic] and its legiti Hashim Ka-
mali 2000: 209 passim). Even in such circumstances, however, it does not mandate the
guillotine.

8. Except where modified by legislation making provision for the substitution of
law(s) from other legal schools of Islam (see Horowitz 1994).
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9. The extensive household survey I conducted in Bogang in 1979 and 1980 revealed
that roughly two-thirds of all completed marriages had ended in divorce (Peletz 1988b),
Similar patterns have been reported by scholars working in other regions of the Penin-
sula, but as Jones (1994) notes, recent decades have seen a decline in divorce in most
areas of the country.

10. The phrase is Hochschild's (1983 172).

11. Many jurisdictions in the Islamic world do not regard the more or less simul-
taneous utterance of three ralak as an irrevocable divorce. But in Shafi’i Islam such an
utterance is held o constitute an irevocable divorce (Horowitz 1994: 550).

12. Ortner's “nature/culture™ thesis has of course generated a great deal of debate,
Elsewhere 1 discuss many aspects of the controversies along with the ways in which a
substantially refined version of the original thesis helps illuminate data bearing on
Malays and other Muslim societies and cultures (Peletz 1996).

13 Legal scholars, lawyers, and others involved in drafting the Islamic Family Law
Enactments of 1983-91 argued that “Islamic law, properly understood, is a regime of
rights™; they were thus out to rectify those aspects of the system that tended 1o empha-
size responsibilities to the relative neglect of rights (Donald Horowitz, personal commu-
nication, June 27, 2001).

14. Jones (1994: 53).

I5. See Azizah Kassim (1984); Sharifah Zaleha Syed Hassan and Cederroth (1997);
Horowitz (1994); and Mohammad Hashim Kamali (2000).

16. Horowitz has observed that in addition to the “mediatory" style of local kadi and
the “inquisitorial” style of the chief kadi I have described here, there is a third style, the
“passive” style that sometimes predominates in Kuala Lumpur and Petaling Jaya, when
lawyers are involved on both sides and the kadi essentially sits back and lets them try
their cases, merely ruling from time to time on objections to evidence that one or the
ather of the lawyers seeks to have admitted, Horowitz suggests that this style, typical of
both British courts and secular courts in Malaysia, may be the one the reformers were
really aiming at when they sought to overhaul various aspects of the Islamic judiciary.
The later interpretation is supported by evidence from a wide variety of sources, not
least that one of the ways reformers sought to “upgrade™ Islamic courts was by sending
kadi 10 England 1o obtain English law degrees as well as firsthand familiarity with the
workings of British judicial process (Donald Horowitz, personal communication, June
27, 2001).

17. 1 cite examples for which we have exceptionally nuanced studies: for Singapore,
see Djamour (1966); for Indonesia, sec Lev (1972) and Nakamura (1983); for Yemen,
see Messick (1988, 1993); for Morocco, see Rosen (198081, 19892, 1989b), Dwyer
(1978, 1979), and Powers (1992); for Kenya, see Hirsch (1998); and for Ottoman Syria
and Palestine, see Tucker ( 1998).

18. Some of these points have also been raised by Merry (1994: 54n. 2); cf. Just
(1992: 399-400). For additional views on some of the limitations of Geertzian (1983a)
Perspectives on law as a cultural system, see Moore (1989); and Thompson (1995).

19. The figure for the number of countries at issue here is taken from Eickelman and
Piscatori (1996: 11-12).

20. Cited in Seth Mydans, “Blame Men, Not Allah, Islamic Feminists Say." New York
+ October 10, 1996.

21. For an excellent discussion of these points, see Horowitz (1994),

22. On the important role of transnational linkages in contemporary Islam, see Eickel-
man and Piscatori (1996: esp. chap. 6).
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1. The development of the critical legal studies movement beginning in the 1970 has
played a key role in drawing scholarly and public attention 1o issues bearing on the
ambiguity in law and the ways in which such ambiguity is often exploited at the expense
of those whose voices and concerns are typically unvoiced. But as Conley and O'Barr
(1990 11-12) point out in their pioncering work on legal discourse, the critical legal
studies literature makes little if any provision for the voices of those on whose behalfl
they speak. One goal here is to make provision for such voices and to demonstrate the
concrete ways in which ambiguity is exploited in the discourses of plaintiffs and defen-
dants alike (see also chapter 2, n. 3 [above].)

2. FELDA is the acronym for the Federal Land Development Authority, which was
established in 1956 to help poor and landless Malays.

3. This problem is exceedingly widespread: for example, “1997 statistics from the
Selangor Syariah Court . . . revealed that out of 2,165 cases of divorce registered with
the court, there were only 29 cases of muta’ah”™ (Mohammad Hashim Kamali (2000:
226).

4. Donald Horowitz, personal communication. August 20, 2001.

5. For a recent discussion of some of these discourses, see Frith (2001).

6. Making matters more complicated for women is that with the passage of the 1983~
91 enactments, husbands and wives must participate in counseling sessions at the count
before kadi will authorize divorce: men's refusal to panticipate in such sessions adds to
the delays that women expericnce when they approach the court for divorce.

7. We have also seen that men are less concerned than women with paying court fees.
This may be because men are more able 1o afford these fees than women, but it also
seflects their lesser concern with expenditures, which is a heavily elaborated theme in
local discourse on kinship and gender, The fees are in any case rather minimal, even by
local standards, though they can add up. At the ume of my second fieldwork, the main
fees in Negeri Sembilan were as follows: initiating proceedings (or arranging o have o
discussion |perbicaraan]) was MS3; a summons was usually about M$5, though it could
be higher, depending on the distance between the office issuing the summons order and
the home or office of the person being summoned; registering a divorce involved a M$5
fee: and reconciliation, MS1.

8. Ahmed (1992: 51). cf. Rodinson (1971).

9. Ahmed (1992: 73).

10. Ibid.. 58.

11. But see the case of Azizah discussed in chapter 5 (below).

12. That said. discourses of the sort at issue here do exist in more urban settings and
are partly responsible for the equalizing thrust of the 1983-91 ensctments.

13. But see Ong (1987, 1988); see also the assessments of her arguments on spint
possession as resistance that appeas in Peletz (1996: esp. chap. 5).

14. Not all of the relevant literature supports my view that oppositional discourses
bearing on social class are relatively uneluborated in the Malay setting; see, for example.
Scott (1985).

15. Some of the material in the next few pages is adapted from Peletz (1996).

16. There is some debate as to the precise extent 1o which husbands and wives actu-
ally intermingle their funds: see Li (1989).

17. See Williams (1977: 114). see also Willis (1977); and Scott (1985).
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18. Ong’s observations derive from research on providers of health care services 1o
Cambodians residing in the San Francisco Bay Area,

CHAPTER 4

1. Ong (2001: 9946).

2. Concerning terminology, terms such as “ordinary Muslims” (and “ordinary Ma.
lays"), on the one hand, and “Muslim resurgents” (“dakwah people” and 5o forth), on the
other, are defined largely through contrast and are employed 1o refer to “religious orien-
tations or modes of piety [rather| than . . . fixed sociological categories’ (Woodward
1989: ). There are potential problems with the use of such terms, but they are, 1o my
mind, less pronounced than the dilemmas associated with other terms. that might be
employed in their place. A more fine-grained terminological distinction than the one
used here would be more consistent with the nuances of the data in this yol-
ume. but I assume the reader will keep in mind that there is considerable variation in
religious orientations among ordinary Muslims and Muslim resurgents alike.

3. Araffin also maintained that mas kawin is not retumed in instances of tebus talak
unless the wife has refused to consummate the marriage, in which case the husband is
entitled o petition to have half of it returned.

4. For a particularly clear if disturbing example of such thinking, see Mahathir Mo-
hamad (1970). For an excellent discussion of the broader issues, see Ong (1999a),

5. I borrow this phrase from political scientist Jean Cohen (1995: 39), who wtilizes jt
with reference to civil society (as “a project, a terrain and target of democratic politics”).

6. Forad of the hat anal cultural ions that exist in the
American setting, see Schneider (1977, 1984).

7. Unfortunately | cannot pursue such matters in the present context.

. They are also known in the literature by the Arabic-origin term muhallil, byt I
never encountered this usage in the field,

9. On this point see Joel Kahn and Francis Loh Kok Wah (1992).

10, Sharifah Zaleha Syed Hassan (1989) is a notable exception.

111 am indebted 0 Ortner (1995) for underscoring the significance of these over-
sights and for delineating some of the more general problems with resistance studies of
the sort undertaken by Scou (1985, 1990). See also Gal (1995) and the sources cited in
note 22 below,

12. At the time of my second fieldwork, Darul Argam was a master trope for the re-
surgence, at least for ordinary Muslims. In fact, members of Darul Argam were a very small
minority of those who identified with or were otherwise involved in the dakwah movement.

13 In the Jate 1980s, Bogang villagers' reactions to increasing numbers of urban
Wonien donning veils and other headgear were also ambivalent at best (Peletz 1997: 243;
see also Wazir Jahan Karim 1992: 185-87; <f. Scott 1985: 196n. 190),

14. For a brief discussion of some of these concems, see “Going Back 1o the Book,”
Wwhich appears in the August L1, 1989, edition of Asiaweek (cited in Banks 1990: 5450,
21

15. See, for example, the conclusion of Ahmad Ibrahim’s (1987) article on the “can-
ing controversy,”

16. The werms hudud and hudud Laws refer w censin criminal Jaws and some of the
1o severe punishments for their transgression as specified in the Quran. (See also note
33, chap, 5,)
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17. See, for example, Roff (1985): Ellen (1983); and Peletz (1988a: esp. chap. 3).

18. There are important exceptions to this generalization (see Hefner 1993, 2000).

19. Not surprisingly, all the dalang interviewed by Sweeney in the mid-1960s op-
posed PAS and supported UMNO (Sweeney 1972: 35). Almost all of the dalang inter-
viewed by Wright a decade later professed the same allegiances (Wright 1986: 33, 41n.
33).

20. Although the texts Laderman analyzes contain numerous references to Betara
Guru (Shiva of the Hindu pantheon) and characters derived from the Hindu epic the
Ramayana, none of these figures is explicitly linked in local thought either to Hindu
deities or to any other Indic or otherwise non-Islamic traditions.

21. Limitations of space preclude a lengthier discussion. Another variable to which I
should perhaps draw attention, if only in passing, is that ordinary Malays undoubtedly
find it difficult to challenge the resurgents on theological grounds, especially since, com-
pared to the resurgents, they have relatively limited access to key religious texts and their
meanings.

22. Irealize I run the risk of essentializing studies of resistance by citing Scott’s work
as typical of all such studies. There are important differences between the approaches
and perspectives of Scott, on the one hand, and those of Jean and John Comaroff, Aihwa
Ong, Gayatri Chakravorty Spivak, and Paul Willis and others associated with British
cultural studies, on the other. See Ortner (1995) for an incisive discussion of some of
these differences and various problems with the study of resistance generally: see also
Abu-Lughod (1990); Sholle (1990); Brown (1991); Edelman (1994); and Kaplan and
Kelly (1994).

23. Others are viewed in strongly positive terms.

24. Recent research in Bali reveals not only lh:u spirit cults of various kinds continue
to flourish but also that there has been a revi ion of ritual activity i with
ancestral spirits and ancestor temple ceremonies. As Boon (1979: 288-89) suggests,
these developments indicate that the “disenchantment of the world™ has not made all that
much headway in Bali and that for these and other reasons it is more appropriate to
speak of the situation in Ball in terms of processes involving a “reenchantment of the

world or, put h fication rather than ification.” The
more general point here is that the “rationali; of religious ization and inten-
sification of ritualism keyed 1o a hi i are not intrinsi opposed:

nor need either necessarily advance by denying the legitimacy of the other.”
25. See Weigert (1991); Peletz (1993a, 1993b, 1995, 1996, 2001); Ortner (1995).
26. Ong (1988); Peletz (19884, 19932, 1993b); compare Taussig (1980); Zelenietz and
Lindenbaum (1981).

CHAPTER 5

1. A note on terminology may be in order here, especially since the meanings of
portmanteau concepts such as “transgender” are not clearly bounded or stable and are
employed by different scholars in different ways (much like “cross-gender” in earlier
times). I take my reading of the prefix “trans™ from Aihwa Ong, who writes, “Trans
denotes bolh moving through space or across lines, as well as changing the nature of

" (as in or ion) or going beyond it (as in transcend),
be it a bounded entity or process, or a relationship between two or more phencmenm it
also “alludes to the the ional, the i and the

aspects of . . . behavior and[/or] imagination that are incited, enabled, and regulated™ by
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the logics of culture and political economy (1999a: 4). As for transgender, Riki Ann
Wilchins has observed, “Transgender began its life as a name for those folks who identi-
fied neither as nor as primarily people who changed their
gender but not their genitals. .. . The term gradually mutated to include any gender-
queers who didn't actually change their genitals: [such as] crossdressers, . . . stone
butches, [and] hermaphrodites; . . . and people began using it to refer to transsexuals
[some of whom do change their genitals) as well” (1997: 15-16). A similar view of the

concept informs Joanne Meyerowitz's work: *In . . . {today’s] popular lingo, . . . “trans.
gendered” people . .. [is] an umbrella term used for those with various forms and de-
grees of practices and identificati L includes, among others,

some people who identify as ‘butch’ or masculine lesbians, as ‘fairies,’ ‘queens,’ or
feminine gay men, and as heterosexual crossdressers as well [as] those who identify as
The ies are not h i sealed, and to a certain extent the bound-
aries are permeable” (2002: 10). Evelyn B| 's ization of
which I find especially helpful, builds on Wilchins's definition, though she also em.
ploys the term transgendered in “its broadest sense to refer to anyone who is ‘trans-
gressively gendered'” (to borrow Kate Bomstein's [1994] phrase) (Evelyn Blackwood,
personal communication, February 11, 2002; see also Blackwood and Wieringa 1999:
ix=xi, passim). Blackwood also correctly underscores that all such umbrella terms
have certain meanings and connotations in the United States and the West generally
that might not be relevant elsewhere, and that we should thus utilize the terms with
caution when we are labeling, grouping, and interpreting practices and identities in
non-Western settings.

2. There is a voluminous literature on transgender practices in Southeast Asia, though
most of it pertains to the twentieth century. See, for example, Peacock (1968); Johnson
(1997); Boellstorff 2000; and the relevant essays in Atkinson and Errington (1990);
Murray (1992); Murray and Roscoe (1997); Reinfelder (1996); Sears (1996); Manderson
and Jolly (1997); and Blackwood and Weiringa (1999). For recent discussions of trans-
gender behavior in the early modem cra, sec Brewer (1999); and L. Andaya (2000).

3. That said, the question of volition and agency is a complicated one, especially in
light of heterosexual villagers' objections to the overt practice of homosexual sexual
activity within i ities, coupled with the absence in the
latter communities of opportunities for those inclined toward same-sex relations to pur-
sue their erotic interests.

4. 1am indebted to Stallybrass and White (1986: 1 10) for some of the phrasing here,

5. Some Western press accounts represented the election returns as a landslide victory
for Mahathir: in fact, Mahathir lost a good deal of the Malay support he had previously
enjoyed.

6. Due to limitations of space I focus my comparative remarks on the first of these
volumes,

7. The precedent for this volume was Ishihara's (1990) The Japan That Can Say No.

8. For a comprehensive discussion of these and related matters, see Milne and Mauzy
(1999).

9. For an insightful and evenhanded overview of the Michael Fay affair, see Asad
Latiff (1994).

10. See M. Lee (1998).

11. See Rosenthal (1997).

12. This is an estimation derived from January 2001 interviews in Kuala Lumpur with
gay activists and other knowledgeable individuals. The estimates ranged from 10,000~
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15.000 at the lower end of the scale, to 150,000 at the upper end. Most estimates were in
the range of 15,000-25.000.

13. Reuters News Service. August 17, 1994,

14. Cited in The Washington Blade, August 24, 1994.

1S. Sunday Star, December 18, 1994.

16. Sunday Metro, June 28, 1998.

17. Ibid.

18. 1 am indebted to M. B. Hooker for this information (personal communication,
December 13, 2000).

19. Tan (1999: 289).

20. Ibid.

21. The Star, January 22, 1997.

22. For clarification of the variation in punishment, see Rose Ismail (1995: 114).

23. Tan (1999: 295).

24. The Star, February 19, 1997.

25. Ibid.

26. Prior to these amendments. the maximum penalty for the sexual offenses at issue
involved a fine of M$1,000 and six months’ imprisonment.

27. See Funston (1999); Milne and Mauzy (1999).

28. He has since been convicted and sentenced on some of the lesser charges, but not
the more serious illegalities stemming from this abuse.

29. The book bore the title 50 Dalil Mengapa Anwar Tidak Boleh Jadi PM (50 rea-
sons why Anwar cannot become PM).

30. See <http:/fwww freemalaysia.com>, May 13, 1999,

31. The other two men Anwar has been accused of sodomizing are Azizian Abu
Bakar, who was formerly employed by Anwar's wife as a driver, and Hairany Mohd
Naffis, a former lecturer in political science at the Universiti Kebangsaan Malaysia.

32. The Malaysian version (complete with Arabic and English translation) that I pur-
chased in Kuala Lumpur in January 2001 bears the title Pendirian Syari‘at Terhadap
Hukuman Bersalah Ke Atas Dato’ Seri Anwar Ibrahim (Syariah Review of the Guilty
Verdict Passed on Dato’ Seri Anwar Ibrahim).

33. As far as many Muslim scholars are concerned, the hudud laws enforced in much
of the Muslim world are based on i i i of Quranic inj
See, for example, Rose Ismail (1995); Mohammad Hashim Kamali (2000).

34. As Shamsul A. B. (2000: 229) has noted, “terms like ‘sodomy’. ‘homosexuality’,
“anal sex’, ‘pubic hair’, *semen’, *bodily liquids’, ‘masturbation’, *sexual intercourse’.
and ‘DNA’ came to be defined and discussed in graphic legal and scientific detail in the
court, almost non-stop for weeks on end.”

35. To the best of my knowledge, the latter expression does not double as an index of
local views concerning Western leaders’ responses to Mahathir's handling of the Anwar
case, for example, that Mahathir or Malaysia has been or is being sodomized by the West
Compare Asad Latifi’s (1994) volume on Singapore’s caning of Michael Fay, its i
tional repercussions for Singapore, and Singaporcans’ reactions to Westem criticism, which
is summed up in the book's title, The Flogging of Singapore: The Michael Fay Affair.

36. Mahathir would no doubt be horrified to learn that some villagers from eastern
Indonesia who have immigrated to East Malaysia in scarch of work have not only con-
tracted AIDS there but have also come to view the disease as a scourge of Malaysian
origin and have in fact begun speaking about it in somewhat euphemistic terms as “im-
migration sickness” (Sydney Jones, perscnal communication, September 7, 2000).
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37. News Planet, September 25, 1998.
38. Sydney Star Observer, February 23, 1995.

39. PASRAH spokesmen have not clarified how they arrived at this figure.

40. New Straits Times, October 23, 1998,

41. Ibid.

42. Robert Hefner, persanal communication, June 6, 2001.

43. Ibid.

- The article, titled “Quecring the State: Towards a Lesbian Movement in Ma-
" appears in Reinfelder (1996).

45. See Alina Rastam (1998); and Nadiah Bamadhaj (1999),

CONCLUSION

1. Walter Adamson (1987/1988: 320) cited in Nelson (1995: 44),

2. Nelson (1995: 42).

3. Ibid., 45-46.

4. Cohen (1995: 37).

5. Robert Hefner, personal communication, May 20, 2000,

6. Nor is the enormously impertant corpus of Foucault's work, though I cannot pursue
the point here.

7. For a recent discussion of some of the literature on ambivalence in kinship, see
Peletz (1995, 2001); cf. Peletz (1996).

8. The phrase is Wolfe's (1989: 193).

9. For a particularly compelling example from East Germany, see Spilbeck (1996),

10. Some of the literature is reviewed in Murray and Roscoe (1997); see also Murmay
(1992). the relevant sections of Boswell (1980), and material cited in the bibliographies
of the sources referenced in chap. S. n. 2 (above).



GLOSSARY OF FREQUENTLY
USED MALAY TERMS*

adat — tradition, custom, customary law.

akal — reason; rationality.

alim — religious scholar; man of learning (pl. = wlama).

sal-usul — place of birth, origin-point, origins.

salam alaikum — peace be with you.

cerai — divorce (technically, ination of

cerai hidup — divorce (technically, termination of marriage by divorce).

cerai mati — termination of marriage by death.

dakwah — to invite or call or answer the invitation or call; missionary work;
Islamic resurgence.

edah — the one-hundred-day period following a divorce or a husband’s death
during which time a woman may not remarry and is normally entitled to
support from her husband or his estate.

fasakh — divorce by judicial proceedings; judicial rescission or voiding of
marriage contract; annulment.

fitrah — tithe; alms in the form of rice, etc., given at the end of the fasting
month.
haji —a man who has made the pilgrimage (haj) to Mecca (fem. form =

hajjah).

hantaran — obligatory cash payment or other gift due to be paid under adat by
the bridegroom to the bride at the time the marriage is solemnized.

harta sepencarian — joint acquisitions, conjugal property.

hudud — laws bearing on various criminal offenses and some of the more se-
vere penalties for their transgression as specified in the Quran,

kadi — judge or magistrate in an Islamic court,

Kadi besar — chief judge or magistrate in an Islamic court.

Khalwat — illicit proximity.

liwat — sodomy.

mas kawin — obligatory marriage payment due under Islamic law by the bride-
groom (o the bride at the time the marriage is solemnized: literally, “marriage
gold.”

mufti — juriconsult.

muta'ah — an obligatory consolatory gift payable to a wife divorced without
fault.

nafkah — material maintenance and support that a man is normally required to
provide his wife and children.

nafkah anak — mandatory child support.

“Includes foreign (e.g.. Arabic-origin) terms that arc in common usage in Malaysia’s Tslamic
courts or among Malays generally.
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nafkah edah — normally mandatory material maintenance and support for a
divorcée through her edah period (usually three months and ten days).

nafsu — passion: lust.

pemberian — gift(s): marriage gift(s) other than cash made by the bridegroom
to the bride at the time the marriage is solemnized (clothes, handbag,
makeup, etc.).

penghulu — leader.

rogol — rape.

rujuk — reconcile; reconciliation.

sepencarian — see harta sepencarian.

sumbang — incest: improper or repugnant behavior or conditions.

syariah — Islamic law.

taklik — conditions attached to a marriage contract which, if broken, entitle a
woman to divorce.

talak — divorce of a wife through repudiation; pronouncement of divorce
formula.

tangkap basah — catch or arrest for illicit proximity; literally, “wet catch.”

— a type of divorce in which the wife compensates her husband for
agreeing to release her (also known as khuluk).

ulama — religious scholars; men of learning (sing. = alim).

ummah — follower of a certain religion; community of Muslim believers.

undang — district chief: supreme lord and lawgiver.

wali — legal guardian (wali hakim = judge or other official who serves as
wali).

yang dipertuan besar — title of traditional ruler of Negeri Sembilan.

zakat — tithe payable at the end of the fasting month.

zina — illicit sexual intercourse; fornication; adultery.

tebus tale
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